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TAX CONSEQUENCES OF OIL AND GAS TRANSACTIONS 
EXAMINED FROM STANDPOINT OF LESSOR* 


By VINCENT G. FLEMING 
Of the Larned, Kansas, Bar 


The topic which was assigned for my portion of this panel has not been ex- 
amined separately, so far as I can recall, at any of our Southwest Kansas Bar 
Association programs or seminars. Judge Clark Wallace and the members of 
the Executive Committee, in planning today’s program, deemed it appropriate 
to allow a spot on the tax panel for consideration and discussion of a group of 
related tax matters encountered in the law practice of every member of the 
Association. A few of our members have had wide experience in the field of 
the tax consequences of oil and gas transactions in the industry but the rest of 
us, to some degree, are called upon now and then to assume professional re- 
sponsibility in counseling and directing oil and gas transactions for lessors, 
reporting tax liability where some part or all of the consideration carries with 
it tax consequences, and claiming all of such tax advantages and benefits as 
may be available under the laws and regulations applicable. 


Moreover, many of you own farms and ranches, some of you own mineral 
interests in lands of others, and some of you are handling lands of others as 
agents or fiduciaries under broad powers so that your own oil and gas trans- 
actions frequently have tax consequences of personal economic significance. 
Therefore, each oil and gas transaction deserves your thoughtful and prudent 
scrutiny so that it may be planned and handled and returned for taxation on a 
basis most favorable to the owner, your client, and yourself. 


A transaction improperly conceived and carelessly handled and returned can 


oP art of tax discussion during the Twenty-ninth Annual Meeting of the Southwest Kansas Bar Association 
at Dodge City, Decesbes 12, 1953. 
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result in unnecessarily burdensome tax liability and forfeiture of favorable tax 
benefits. 


In this field of inquiry we run head-on into the question of what constitutes 
income, what constitutes a return of capital, and how to approach the hybrid 
offspring in transactions involving elements of both the creation and produc- 
tion of new wealth and the recovery and liquidation of capital assets. These 
questions arise out of a maze of intricate and complex situations causing much 
litigation with many cases reaching the Supreme Court of the United States. 


This presentation is intended to be nothing more than an introduction to the 
subject and it will not be my purpose to examine the soundness of judicial de- 
cisions, the wisdom of legislation, or the fairness and practicality of regulations 
and administration of the law. 


As we carry on our practice we may find that one transaction involves a re- 
ceipt of money which is a pure recovery of capital, no part of which is taxable 
as income. The next transaction may involve ordinary income, taxable in en- 
tirety. The next may be ordinary income subject to significant and valuable 
depletion allowance. The next may involve a long-term capital gain, with the 
advantages of both a 50% treatment and computation of the alternative tax. 
And the next may involve a sale of an interest, either leasehold or royalty, which 
can be handled to a worthwhile advantage on an installment basis. 


Where do you report the gross amount received? Column 3 of Farm Sched- 
ule 1040F, Other Farm Income, or Schedule F on page 2 of Form 1040, Income 
from Rents and Royalties, or separate Schedule D, Form 1040, Long-term Capi- 
tal Gains and Losses? What is your cost basis on determining capital gain? 
What is your depletion in determining net rents and royalties? 


An internal revenue agent who works full time in western Kansas tells me 
that in his experience he finds widespread confusion in the application of funda- 
mental principles to the common examples of oil and gas transactions from the 
standpoint of the lessor. Let us notice a few: 


Example No. 1: A seismograph company pays your client $100 for the right 
to conduct seismograph explorations on his land without damaging the land. 
The bureau has informally ruled that such a payment is ordinary income and 
you report it on Rents and Royalties, Schedule F, in the full amount with no 
depreciation or depletion. 


Example No. 2: An oil company drills a test in your client’s wheatfield, 
damages a certain amount of the wheat and pays him $200 damages in settle- 
ment. You should also report that on Rents and Royalties, Schedule F, in the 
full amount as ordinary income, no depreciation or depletion. This is income, 
not a return of capital. 


Example No. 3: Your client has a farm which is damaged by oil drilling and 
he accepts a settlement of $500. The $500 he receives is a return of capital and 
no tax consequence results. 


Example No. 4: $320 annual delay rental is received under an oil and gas 
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lease for the privilege of lessee’s deferring the commencement of a well on your 
client’s half section for another twelve months’ period. This is reportable on 
Rents and Royalties, Schedule F, as ordinary income subject to no depletion 
allowance. My revenue agent friend says he frequently finds annual delay 
rentals on Schedule D reduced by 50%, but of course that is wrong, as a mere 
privilege is involved and not a capital transaction.’ 


Example No. 5: You own a sandhill quarter section that you never did think 
amounted to much until a daring wildcatter came along and struck some oil 
and gas production. With the royalty check you will get next week your 1953 
receipts of royalty will amount to $1,000. This doesn’t make you rich yet, but at 
least you have achieved membership in that favored class which receives special 
benefits under the tax laws. You show the $1,000 as ordinary income on Sched- 
ule F, but you are entitled to a depletion allowance of 2712%, (subject to a 
maximum limitation of 50% of net income), amounting to $275. That is a 
nice tax break for you, and why do you get it? 


You get this tax break because Congress says you do. It is Section 114 (b) 
(3) of the Revenue Code and whenever there is a serious talk of revising or 
reducing percentage depletion there is enough of a roar to blow Congress right 
off of Capitol Hill and into the Potomac river. 


Percentage depletion is not the only method of computation, but ordinarily 
would be the only practical means from the standpoint of the landowner in this 
area. 


Cost depletion involves dividing the cost basis by the estimated number of 
units recoverable and multiplying by the number of units produced in the 
period.” 

This sort of a computation would assume that you have a cost basis, which 
the average landowner or lessor does not have, and the inclination and means to 
employ an engineering firm to make a survey of the potentiality of your prop- 
erty. The depletion deduction provisions of the law started out as a counterpart 
of the depreciation concept but have wound up considerably removed from the 
original idea. 


Oil and gas and other natural resources are known as wasting assets, and. 
when any of them are removed from their native location the original amount 
is reduced by just that much. In a sense the $1,000 you received in royalties 
represents a return of capital rather than the production of income and it makes 
no difference whether you accidentally fell heir to your sandhill or paid hard 
cash for it in the hope that some day you would strike it rich. 


The percentage depletion allowance is purely aribitrary and you get your 
271%4% whether your sandhill is in an area which will produce steadily for 
twenty years or where it will blow itself out in a flood of salt water in about 
two years. 


Percentage depletion allowances were established only after much controversy 


1. Burnet v. Harmel, 287 U.S. 103; Morris McLean v. Com., 120 F. 2d 942. 
2. LR.C., Sec. 23. 
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and they have been the subject of controversy ever since. Theoretically it serves 
to supply an incentive to further prospecting and development of natural re- 
sources and amounts to sort of a subsidy of initiative.’ The test of whether or 
not you are entitled to claim the depletion allowance is the ownership of an 
economic interest in the depletable resource. It makes no difference if you own 
a share of the royalty, or an overriding royalty, or what your interest may be 
just so you are entitled to share in the oil produced.‘ It is not sufficient if you 
have only a share of the right to the profits from the operation and if you sell 
your interest in the minerals in place for a right to oil runs, if, as and when the 
oil is produced you may find yourself taxable on the entire receipts as ordinary 
income, and somebody else will be getting the benefits of the depletion allow- 
ance. 


Example No. 6: Your client owned an open quarter in an area which became 
hot and he got a $5,000 bonus for the execution of an oil lease. His $5,000 is 
not a capital gain because it has been ruled that an oil lease merely grants a 
privilege and is not a sale or exchange of a capital asset.° Several lessors have 
fought unsuccessfully for capital gains treatment of bonuses and advance royal- 
ties but the courts continue to hold adversely, even where the state law con- 
templates that a lease passes title to the oil and gas in place.’ However, your 
client might be worse off because he is entitled to a full percentage depletion and 
his 2714% amounts to a free ride as to $1,375 of his bonus.® Such depletion is 
permitted even though there was no production in the year the bonus was paid 
and no practical assurance of production in the future. It has been held in sev- 
eral cases, including one decision by the United States Supreme Court with an 
equally divided court? that such a depletion deduction must be restored to in- 
come as of the year the lease terminates where there has been no production 
whatever from the property. However, a small amount of production during 
the continuance of the lease makes it unnecessary for the lessor to restore to 
income any part of the bonus paid before termination of the lease.'° 


My revenue agent friend told me that he had never in all of his experience 
had occasion to require the restoration of a bonus in the year a lease is terminated 
with no production. In the first place it is one of the things that is very easy to 
forget to check back on, as there is nothing to attract attention, also there is an 
interesting question of the statute of limitations if the bonus was paid several 
years before; however, under the present law he will have no choice but to insist 
on an addition to income if he finds a lessor who got a bonus in very recent years 
and the lease is dropped after the area is condemned by drilling a dry hole. 


Example No. 7: An oil well comes in as a commercial producer just as mile 
from your client’s home place. His land is under lease with the usual one-eighth 
reserved royalty and he sells half of it to a syndicate of local sports for $5,000. 








3. Comm. v. lL. A. Shaughnessy, Inc., 124 F. 2d 33. 

4. Comm. v. L A. Shaughnessy, Inc., 124 F. 2d 33. 

5. Anderson v. Helvering 310 U.S. 404. 

6. Berg, BTA 1287, aff. 33 F. 2d 641. 

7. Burnet v. 287 U.S. 103, 77 L. Ed. 199, 53 S. Ce. 74. 

8. Reg. Sec. 29.23 (m) 10 (d). 

9. | v. Comm., 322 U.S. 275, 11 L. Ed. 1271, 64 S. Ce. 988. 
10. Crabb, 41 BTA 686 (A) aff. 119 F. 2d 772. 
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He has thereby realized a capital gain which he reports on Schedule D, and his 
gain, which is subject to the 50% taken into account, is the difference between 
the $5,000 and the cost or other basis of the property.'’ It is at this point my 
revenue agent confidante tells me that many taxpayers yield to the urge to set 
up an artificial cost basis in order to cut a big slice out of the $5,000 before the 
50% is figured. Your client doesn’t try that, though, because you regretfully 
tell him that no part of the purchase price represented a mineral potential and 
that therefore he has to be satisfied with only $2,500 of the income free from 
tax liability.’ 


Example No. 8: You and the senior partner in your firm bought a piece of 
royalty a year ago for $1,000. You now have an opportunity to sell it for 
$2,000. If you sell, you have a cost basis of $1,000, a capital gain of $1,000, of 
which 50% is taken into account.” 


Example No. 9: Your client tells you that he is planning to purchase a tract 
of land in an area where he believes there is a reasonable hope that there is going 
to be considerable development and he hopes to be able to sell part of the min- 
eral rights on his land by way of recovery of the purchase price. Having been 
taken into his confidence to this extent you are thereby able to draw the purchase 
contract with a specific indication that the purchase is made with knowledge of 
mineral content and allocating a portion of the purchase price to that feature 
so that a basis for the mineral interest will be established. If he had not given 
you an opportunity to protect him it would likely be difficult or impossible to 
establish a basis for the mineral content of the land in reporting proceeds of 
subsequent sales of minerals. 


Example No. 10: Your client comes to your office and admits that he is 
simply worried sick over an opportunity to dispose of a mineral interest at a 
price of $6,000. What makes him sick is the realization that other profits of 
the year which he was unable to postpone have already got him up in a surtax 
bracket where he is really feeling pain and he knows that $3,000 capital gain 
taken into account will break his neck. He wants to know if there is any way he 
can have his cake and eat it too, because he does not want to pass up the sale. 
Accordingly it affords you a lot of satisfaction to tell him yes that you can set 
up the transaction on an installment basis whereby he can receive 30% or less 
and the balance deferred to one or more subsequent tax years and have to ac- 
count for only that percentage of the capital gain. Mineral interests can be 
handled on the installment basis whether they are royalty’* or leasehold’ 
property, by observing the same requirements for other sales of real or personal 
property on the installment basis. 


Example No. 11: You and your client are in a huddle over some estate 
planning and you need to use a quick yardstick of appraisal of some producing 
gas royalty he owns in the Hugoton field and some oil production at Larned. 





LR.C. Sec, 111; Taylor 3 BTA 1201; Hudson 14 BTA 983. 
Plow Realty Co. of Texas, 4 TC 600 (A). 
LR.C. Sec. 111 


oo 
bt sat at 


Friedo E. J. Farley, 7 T.C. 198 (A). 
Thee Sates Lember Cov. Comm i58 F. 2nd 61. 
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The Treasury department says you can use a ten year payout as to the gas at 
Hugoton, a long-lived field, three to three and one-half years as to oil. This 
does not mean the gas plays out in ten years but that you can establish a value to 
work with by multiplying a year’s royalties by those figures. Notice the re- 
semblance of percentage depletion figures, when you value oil property at three 
to three and one-half times a year’s pay. 


Example No. 12: You let your brother-in-law, against your better judgment, 
talk you into gambling $3,000 on a “sure-thing” wildcat mineral speculation, 
a purchase of a royalty interest. A well is drilled right in the middle of it and 
comes in a duster. It is hoped that you learned a valuable lesson from this bitter 
experience, and your sole consolation is that you can charge off the loss as a 
page 3, Form 1040, non-business deduction in the year in which the non- 
existence of the subject matter is demonstrated. The duster must have been 
drilled down to the lowest formation known to be productive of oil and gas in 
the area.’° The loss claimed must be reduced by any depreciation or depletion 
you were able to claim previously.'’ If you had bought fee title to the land, 
you could not claim your loss as the surface would have some value, however 
small, and you could not meet the requirement of showing complete worthless- 
ness. Shrinkage of value is not enough.'® 


As indicated at the beginning, this treatment of the subject was intended only 
as an introduction, and if I have been able to attract your attention to the im- 
portance of making a careful study of each oil and gas transaction as it comes 
along in your practice I will feel well repaid, and very grateful to Judge Wallace 
and the Executive Committee for the opportunity of appearing on this program. 
C. Harmon, 1 T.C. 10, aff'd. 139 F. 2d 211, rev'd. on other grounds, 323 U.S. 44. 


¢. 
Frank Lyons, 10 T.C. 634. 
Coalonga-Mohawk Oil Co, 25 BTA 261, aff'd. 64 F. 2d 262, cert. den. 290 U.S. 637. 


16. 
17. 
18. 


AIMS, ACHIEVEMENTS AND SERVICES OF A.B.A. BROCHURE 


An attractive new brochure, “Your American Bar Association,” has just been 
published for the information of members, prospective members and laymen. 
It summarizes the achievements, services, present activities and objectives in 20 
compact pages. The pamphlet is the most complete and informative ever pre- 
pared by the Public Relations Committee of the American Bar Association, 
whose headquarters is at 1140 N. Dearborn St., Chicago, Ill. Its publication 
coincides with an accelerated effort on the part of the A.B.A. in the member- 
ship field, under the leadership of President W. J. Jameson and Archie Mull, of 
Sacramento, Calif., chairman of the Membership Committee. The Junior Bar 
Conference is participating in the campaign throughout the country, by desig- 
nating March as “Membership Month” and urging every Junior Bar member 
to enroll at least one new member of the Association during that period. 
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LESSONS IN JUDICIAL ADMINISTRATION 


By LEo J. REIss* 


Epiror’s NOTE: Reprinted from Journal of the American Judicature Society of De- 
cember, 1953 (Vol. 37, Pp. 102-108) upon the suggestion of the Public Relations 
Committee. 


“The true administration of justice is the firmest pillar of good government.” 
So reads the inscription on the Supreme Court building in New York County. 
Some persons would have the people persist in the erroneous belief that law 
suits can be won only by “smart” lawyers who are “tricky” and that even simple 
cases require many months for a decision, and, in case of appeal, years. Although 
this belief may be honest, it is certainly based on ignorance of methods that have 
been successfully applied abroad. In the long run, the public cannot be deceived. 


Newspapers and professional journals almost daily are full of complaints 
about the delay of justice. Postponed justice often means justice denied. Hamlet 
considered “the law’s delay” as one reason for committing suicide. More re- 
cently, Gian Carlo Menotti, composer of “The Consul,” expressed his conviction 
that the meaning of hell is expressed in the words “too late.” Judge Learned 
Hand stated: “I must say that, as a litigant, I should dread a law suit beyond 
almost anything else short of sickness and death.”’ There is a widespread atti- 
tude to stay as far away from the courts as possible. 


Today almost everyone is agreed on the need for reform. It would be incorrect 
to say that we have not made any reforms. On the contrary, too many random 
changes have been made. They consist to a large extent, of adding to and sub- 
tracting from rules. The result is a patchwork that contributes to the uncer- 
tainty of the law. Serious efforts toward more systematic reforms have been 
made in the new federal rules of civil and criminal procedure, and in innova- 
tions instituted under the leadership of Chief Justice Arthur T. Vanderbilt of 
the Supreme Court of New Jersey. 


EUROPEAN ACHIEVEMENTS IGNORED 


A pamphlet “The Pillar of Justice” published i in 1952 by the justices of the 
Supreme Court of New York, First Department,’ deals with expediting the 
disposition of personal injury cases. It is supplemented by the 1953 “Report on 
Justice.”* On reading these reports, a comparative lawyer is impressed with the 
fact that only a few isolated features of foreign procedure have been introduced 
as though they were ingenious inventions, while the tremendous achievements 
made abroad in other respects have been ignored. 

The first step toward any teform is research. Research never is hostile to the 


~ Chee J. my Fs wes, a a, lawyer in New York City, and professor of Roman law and comparative law at the 


Brooklyn Law Sch educated in — he practiced law in that city until the time of the Hitler occu- 

ion. Coming to + % United States in 1939, h the study of law over again, although already holder of the 

.J.D. degree, seed in H ter he was admitted to a ew York bar. Dr. Reiss, who became a naturalized American 
citizen, died January io 1954, His son and Executor, an attorney at law, states: “My father worked on this 
— for many years and I can’t tell you how much work and thought went into it.’ 

Jerome Frank, Courts on Li a and Reality in American Justice (1945), introductory quotation. 

‘An address deilvered to members of the bar and executives of casualty insurance companies by David W. Peck, 
peesidiog jostice, Ap) — Division, First Department gop in the Kansas State Law Library at Topeka). 

3. address delivered to the public by Justice Peck on conditions » the city of New York, published in 
the ‘apa, 1953, issue of the New York State Bar Bulletin ( (Vol. | 25, pp. 107-119). 
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inventions of others. I am thinking of what would have happened in medicine 
if research in foreign countries had been ignored. We did not ignore X-rays 
and penicillin because they were not discovered in the United States. Foreign 
music, food, fashions and customs have become an integral part of our life. If 
we had been as conservative in industry as we have been in the field of justice, 
we would have lost both world wars. In the administration of justice, we have 
deprived ourselves of the experience of others. Almost the only model that we 
have imitated is English law with its archaic methods. The periwigs of the 
English are gone, but more cumbersome matters remain. We do not stick to 
the English fireplace, but use central heating. We do not stick to the English 
currency system, but use the decimal system. In the administration of justice, 
however, we have stuck too closely to our English inheritance, and have not 
even kept pace with the progress of the English themselves. 


The results of our legal procedure are unsatisfactory because the main re- 
quirements for modern procedure are not complied with. Our procedure is 
supposed to be public, direct and oral, but actually it is far from that. 


KLEIN’s CODE IN AUSTRIA 





Shortcomings of an outmoded system have been overcome in countries that 
have adopted modern principles. Until the end of the nineteenth century, law 
suits in Austria took years and the results were poor. Franz Klein, a pioneering 
reformer who possessed vast. knowledge of laws of many countries, tried to 
persuade the legislature to make fundamental changes. Despite strong opposi- 
tion by conservative lawyers, his reform finally succeeded. The results were 
miraculous. The congestion of the courts disappeared at once. Even compli- 
cated litigations in which two appeals were taken could be completed in a 
highly satisfactory manner in six to nine months. The courts gained new respect, 
and all concerned saved much time and money. In many countries it was soon 
recognized that pre-war Austria, despite its defects in other respects, was leading 
in progressive legal procedure. When negotiations about unification of the laws 
of Germany and Austria took place before World War I, even the Germans 
acknowledged that the new Austrian procedure was far ahead of the German 
and all other procedures. Klein’s codification became a model for many coun- 
tries. 








Many objections and arguments will be raised to explain why such a reform 
will not work in this country. Of course, it is difficult to divorce one’s thinking 
from practices as deeply rooted as present legal practices. It is not suggested 
that we simply copy the methods of other countries. My only suggestion is that 
we should consider the experience gained abroad, accept what suits us, and re- 
ject what might not be in accordance with our way of thinking. A systematic 
discussion of reform cannot be attempted in a short article like this, and I shall 
touch upon only a few fundamental ideas of modern procedure. “The trial as 
a search for truth is a good barometer of the degree of rationalism, possibly 
civilization, attained by a given society.”* The first prerequisite for meting out 





4. Bernard Botein, Trial Judge (1952), p. 82. 
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justice in a case is to find the true and complete facts from the original sources. 
Let us see how far the machinery of justice serves this purpose. 


PREPARATION FOR TRIAL 


Our way: Complaint and answer are usually crowded with cumbersome 
phrases instead of giving the clear story of the facts. (At least this is true in 
most state courts.) The evidence at the disposal of the parties is carefully con- 
cealed. The court has no power to enforce proper preparation for the trial with 
respect to the facts and the evidence. 


The modern way: The parties are required to inform the court from the be- 
ginning not only of all relevant facts but also of all means of proof at their 
disposal. They have to present to the court along with the complaint or answer, 
at least copies of all documents, including the entire correspondence. Copies of 
the documents must be furnished to the other party at the same time. This pre- 
vents a malicious defendant from repeatedly postponing the trial by presenting 
facts and producing evidence in piecemeal fashion. It is the function of the 
court to make sure that all the evidence is ready for trial. The court calls the 
witnesses, experts and parties. Simple arrangements between the courts and 
the post office department ensure service of papers, eliminating the compli- 
cated procedures with process servers and so forth. 


PRE-TRIAL 
Our way: We take much pride in the newly developed institution of pre-trial 


procedure. It serves a useful purpose, but the corresponding institution abroad 
has been more effective. 


The modern way: The “Erste Tagsatzung” (first day in the court) was one 
of the great achievements of the Klein reform. It necessarily takes place a few 
days, not months or years, after the complaint is filed. Jurisdictional and all 
other technical obstacles are removed at this stage. Settlement is procured where 
the actual aim of the defendant is merely to postpone the judgment. In many 
cases judgment can be made at once when one party is obviously in the right; 
further procedures are not then required. 


CONDUCT OF THE TRIAL 


Our way: The trial is conducted by the lawyers of the parties, from their point 
of view, the judge acting as little more than a moderator. 


The modern way: The judge conducts the trial. As has been already men- 
tioned, the court is from the very beginning in possession of all the allegations 
of all the facts and all the means of proof at the disposal of the parties. The 
judge has studied the file during the preparation for trial and has made sure 
that all the evidence is ready for trial. The court calls the witnesses, experts and 
parties to the trial. Immediately before trial, the judge again carefully reviews 
the files. 


WITNESSES OF THE PARTIES 
Our way: Before the witness comes to court, he is first interviewed by the 
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lawyer of one of the parties. It is hard for an impartial person to express the 
thoughts of another, and it is almost impossible for a biased observer to ac- 
complish this. A party’s lawyer can never be expected to be unprejudiced. 
Nevertheless, the interviewing of the witness is entrusted to the prejudiced 
lawyer; he even has the duty to interview the witness. Many witnesses are 
biased from the start, but even a person who is not biased at first becomes sym- 
pathetic with one party if he is called as a witness “for” that party. The witness 
examined by the lawyer is impressed by the “better knowledge” of the lawyer, 
and frequently does not dare to object to his wording. Thus the statement of 
the lawyer is substituted for that of the witness. If such a statement was made 
in writing and is shown to the witness before the trial, he is duly impressed with 
the fact that oral testimony at variance with the written statement might result 
in prosecution for perjury. Accordingly, the witness often is bound by a state- 
ment worded by the lawyer rather than by himself. 


In consequence of this processing of the testimony by prejudiced lawyers, the 
evidence presented to the court consists of a series of half-truths. Two sets of 
half-truths are at work to distort the truth. In this respect, Judge Jerome Frank's 
remark in his book Courts on Trial is worth noting: “A wag has it that courts 
decide cases according to the ‘preponderance of the perjury’.”” 


One of the main obstacles to any reform in this respect consists in convincing 
people that the custom of interviewing witnesses should be abolished. How 
difficult this will be can be seen from the remarks of Judge Learned Hand, who 
has expressed his view that the practice of interviewing witnesses and reducing 
their proposed testimony to writing is “universal” and who calls it a “fantastic 
extreme” to consider such custom unprofessional for a lawyer.° Likewise, Judge 
Jerome Frank says that “every sensible lawyer, before a trial, interviews most 
of the witnesses.”’ From my letters to American lawyers on comparative law, 
I know that this “method of finding the truth” is so much “inherited like some 
eternal disease” that lawyers accustomed to it cannot imagine what the principal 
function of the lawyer should be in preparing for trial if it were not for the 
interviewing of witnesses. 


The modern way: A witness is a person at the disposal of the court. He is 
not the witness of either party, and he serves the court so that it may learn the 
truth. Since a person ceases to be a reliable witness for the court after he has 
been interviewed or examined by a lawyer of one of the parties, it is considered 
unethical for an attorney to discuss the facts of a case with a prospective wit- 
ness.® 


TESTIMONY 


Our way: Witnesses are the “plaintiff's” or the “defendant’s” witnesses. They 
become soldiers in a war, cease to be neutrals. In many instances the prepared 


5. Jerome Frank, op. cét., p. 85. See also, Chapter III, ‘‘Facts Are Guesses,"” pp. 14 ff., and Ch. VI, ‘The Fight 
Theory versus the Truth Theory,” pp. 80 ff. ; ; : 

eae Webster, 171 F. 2d. 762, 765. See also Rudolf Schlesinger, Comparative Law, Cases and Materials 
(1950), p. 208. 

7. Jerome Frank, op. cét., p. 86. 

8. Schlesinger, op. cit., p. 208. 
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witnesses answer only “yes” or “no” to inadvertently or intentionally distorted 
questions of the lawyer. If a witness tries to say a few coherent sentences in 
court, he is constantly interrupted by formal objections of the opposing lawyer. 
Then comes the cross examination by the opposing lawyer. Not much is gained 
by this in finding the truth. The witnesses, actually dragged into a position of 
supporting one of the parties, feel obligated to help him as much as possible. 

The modern way: After the parties have presented the whole story, the wit- 
nesses are heard. They are the court’s witnesses. Everybody has a chance to 
speak freely in his own language, without unnecessary interruption. The judge 
assists by asking questions. Thereafter, the lawyers ask additional questions in 
order to bring out the facts more clearly. Prepared statements are not admitted. 
Depositions represent the witnesses’s own views and are not influenced by the 
suggestions of the lawyers of the party who called him. 


EXPERTS 

Our way: No person may express an opinion unless he has qualified as an 
expert. Persons whom we call experts are not impartial. They are witnesses 
hired by one of the parties. The court and the jury are forced to form their 
opinions of the expert’s qualifications on the basis of superficial indications. The 
expert of the plaintiff and the expert for the defendant confuse everybody by 
their biased, contradictory opinions based on incorrect, fictitious and misleading 
facts. Recently a new plan was worked out with the aid of the Alfred P. Sloan 
Foundation and the Ford Motor Company Fund, to procure independent medi- 
cal experts for negligence cases.” This project, however, does not do away with 
the partisan experts, who are to be called in addition to the real experts. 

The modern way: In all cases the court has the power to call for experts, 
even before trial. Direct inspection by experts in the presence of the judge, the 
parties and their lawyers, is the backbone of the procedure. This inspection is 
particularly meaningful in negligence cases, and may take place within a few 
days after the filing of the complaint, not months or years thereafter. With this 
method, experience has showed that in most instances only one expert is needed. 
To consult another expert usually is superfluous, since impartial experts as a 
rule share the same opinion. Many cases have been settled as soon as the expert 
has given his opinion. 

Experts are taken from a panel of qualified persons who are nominated by 
responsible agencies in every specialized field. Great care is taken to have the 
panel composed of outstanding and honest persons. The parties may agree in 
advance on one or more persons taken from this panel who are to serve as 
experts. They may even agree on one or more experts who are not listed on the 
panel but whose qualifications and impartiality they trust. The fees for the 
expert are deposited beforehand by the parties. The expert is paid by the court 
and not hired by the parties. His fees are finally charged to the losing party. 


THE PARTIES 


Our way: The persons suing or sued occupy only a subordinate position. For 
all practical purposes, they are not permitted to present the facts freely in their 


9. David W. Peck, op. cit., p. 9; 36 J. Am. Jud. Soc. 120 (1952). 
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own everyday language. They are subject to the same formalities as the wit- 
nesses. Individual litigants may represent themselves, but how far can they get 
in piercing the judicial veil? 

The modern way: A hearing of the parties for information is indispensable 
in many cases. It is hard to get a picture of the facts without having heard the 
parties concerned speaking in their every-day language. Formal testimony of 
the parties (if necessary under oath) is used to elucidate contradictory points of 
evidence. 

RULES OF EVIDENCE 

Our way: Rules of evidence are extremely involved. In many a law suit it is 
the party whose lawyer is more skilled in the game of “I object” that prevails. 
We hear little of the facts and are confused by the jurists’ phrases “incompetent, 
irrelevant and immaterial.” These rules of evidence often lead to situations that 
must be characterized as grotesque. During the trial, unexpected evidence works 
to the advantage of an insidious party, or gives cause for adjournment and delay. 


The modern way: Rules of evidence are almost abolished. Free evaluation of 
evidence is the rule. Surprise of the opponent is hardly possible, as explained 
before. 

FORMS AND PHRASES 


Our way: Lawyers have evolved a language of their own that is often un- 
intelligible to laymen. An attorney’s office would be incomplete without vol- 
umes of lengthy forms to which he clings tenaciously. Advertisements of one 
of the great law publishing houses read: “Your case may be won or lost by use 
of an apparently harmless word or phrase.” “The Achilles heel in your op- 
ponent’s case may be a seemingly simple and innocent word.” One is reminded 
of the institution of the Jegis actiones in Roman law that were abolished long 
before Christ,’° or of the institution of the warmere in ancient times. They were 
hired by the parties as persons who were not likely to make a slip of the tongue 
in the recitation of phrases; a slip of the tongue meant losing the case. 


The modern way: Forms are used only in the few instances in which they 
are indispensable. Substance, and not form nor technicalities, prevails. A legal 
language, unintelligible to all but jurists, and lengthy prepared questions and 
phrases, are prohibited. 

FEES AND COSTS 


Our way: The main reason for the congestion of the courts, particularly in 
negligence cases, is our failure to compensate a party for lawyers’ fees and costs 
caused by the other party and his tactics. For a dishonest plaintiff the risk of 
losing a frivolous case and of paying costs is negligible. For a dishonest de- 
fendant, his interest in postponing justice is great; the risk of the defendant 
consists in paying later what he owes anyway, with interest and small costs. He 
may take great satisfaction from knowing that the honest plaintiff, even if he 
wins the case, will be the loser, because the plaintiff will not be compensated 
for the fees he has to pay to his lawyer. 





ec. &» te y L. Burdick, The Principles of Roman Law and Their Relation to Modern Law (1938), 
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The modern way: The losing party generally must compensate the winning 
party for all actual fees and costs, including lawyers’ fees. Thus the losing party 
pays not only the fees and costs of his own lawyer but also all necessary and rea- 
sonable fees and costs of the lawyer of the winning party. 


There are certain schedules according to which these fees and costs are de- 
termined. The schedules are only partly subject to the discretion of the court. 
All this prevents a party that does not have a good case from risking arbitrary 
litigations. In addition, the provisions about compensation for costs and fees 
tend to prevent delay of the proceedings because any party causing delay may 
be liable for fees and costs arising from the delay regardless of the final result 
of the case. This applies, for instance, when evidence is submitted at a late stage 
of the proceeding.’ Experience has shown that many defendants give up when 
they realize that their delaying tactics are costing them heavily. Even witnesses 
and experts who cause delay may be liable for fees and costs resulting from such 
delay.'* Thus the court has time to handle honestly litigated matters. 


Another interesting rule prevents the plaintiff from exaggerating the amount 
sued for, and discourages him from calling on courts that deal with litigations 
in higher amounts than is really involved in his case. Let us suppose that a 
negligence action is brought in the amount of $100,000 for a comparatively 
small injury. The judgment is in favor of the plaintiff, but only in the amount 
of $2,000. The plaintiff has the right to get that $2,000, plus attorney fees and 
costs according to the schedule for litigation in the amount of $2,000. However, 
the plaintiff has lost his lawsuit to the extent of $98,000. He therefore is liable 
to compensate the defendant according to the schedule for a litigation in the 
amount of $98,000. The result is that the plaintiff has lost in fees and costs 
many times as much as he has won. 


At first glance this ruling may appear to be harsh against a plaintiff, but in 
practice it is not. The plaintiff can protect himself against the risk of excessive 
fees and costs by suing for a reasonable rather than an exaggerated amount. 
After the impartial expert is heard, the plaintiff may decide that he is entitled 
to more and he may without formalities amend his claim to the proper amount. 
Moreover, the court has the power to protect a plaintiff in compensating the 
defendant for fees if an honest mistake was made. 


It is obvious that by this method the congestion of the courts, particularly as 
far as inflated negligence cases are concerned, could be stopped at once. With 
such a method it would be unnecessary to force or persuade the parties to trans- 
fer their cases to lower courts. 


GENERAL OBSERVATIONS 


Trial by jury consumes more time than trial by the court, and it may make 
some rules of evidence necessary. The question of whether or not jury trial 
should be prepared in civil cases will not be touched on here. “The most tra- 
ditional country in the world, England, the cradle of the jury system and of the 


Oecsterreichs (Austrian Civil Practice Act), 11 40 ff. 
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common law, quite some time ago abandoned the jury system in most civil 
cases without regrets.”'*? However, even with the jury, it should be possible to 
obtain faster results in this country than in Europe. European courts have been 
handicapped by not having enough typewriters and skilled stenographers to 
keep the record straight. Thus the record is the chief obstacle to speeding up 
trials and the main cause of delay. (Despite this the parties can obtain copies 
of the record shortly after trial for a nominal amount.) 


Under present conditions one can only be astonished that the courts are not 
more overworked than they are. A system that makes a lawsuit a gamble, that 
never permits the party who is right to recover completely, that helps frivolous 
plaintiffs to bring suits, that helps defendants to obtain unjustified delay—such 
a system encourages dishonest litigants. At the same time, honest litigants are 
discouraged from seeking their rights. 


Experience in foreign countries has shown that opposition to overhauling 
of obsolete methods of administering justice comes from some attorneys who 
are afraid of learning anything new or of losing a comfortable livelihood based 
on the present system. The public does not know, and even prominent jurists 
do not believe, that there are other countries that are far ahead of us in legal 
procedure. Many people believe that the administration of justice by its very 
nature must be unintelligible to the layman. There are too many who believe 
that it is the lawyer’s business to distort the facts, and from this impression 
arises much of the disrepute into which lawyers have fallen. Lawyers would 
act in their own interest if they promoted genuine, exhaustive reform that goes 
to the very roots of our procedure. 


PYTHAGORAS’ OXEN 


An old story goes that Pythagoras, after discovering that the sum of the 
angles of any triangle is equal to two right angles, sacrificed a great many oxen 
to the gods. Ever since then, oxen become panicky when anything new appears 
on the horizon. In scientific research and technology, Americans have shown 
that they are not plagued by the spirit of Pythagoras’ oxen. Surely it is not 
beyond our power to demonstrate that we do not have it in the field of law. Let 
us do the necessary research to obtain the great advantages that we can gain 
from innovations and progressive methods applied in other countries. We need 
not slavishly copy them, but we can and should learn from them. To do so will 
conserve time, effort and the taxpayers’ money, and, what is most important, 
will promote the efficient administration of justice. 





13. David W. Peck, op. cét., p. 16. 
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CIVIL PROCEDURE STUDY SUGGESTED* 
By BARTON E. GRIFFITH 
Of the Topeka, Kansas, Bar 


Reply of an adverse nature to those advocating adoption in Kansas of the 
federal rules is difficult because of my general approval of the Federal Judicial 
Code and Federal Rules of Civil Procedure. Also, because there are few points 
where disagreement might exist on some possible incorporations of some of the 
Federal Rules of Civil Procedure in the Code of Civil Procedure of the State 
of Kansas. The Federal Rules were effective September 16, 1938. To date, 
there have been but few amendments. Most of them have been merely formal 
in order to make the rules conform to the Federal Judicial Code which became 
effective September 1, 1948. It is my opinion that the rules and the code repre- 
sent the greatest advance in Federal jurisprudence that has been made in over 
100 years. 

When I instructed on Federal Procedure in this law school in 1950 and 
1951, I then stated and still state that the young lawyer is indeed fortunate in 
being able to begin practice in the Federal Court under the Code and the Rules. 
It was also my comment that the rules were so clear that anyone who could 
read should understand. Further, that since under Section 1652 of the Code, 
the laws of the state in which the Federal Court sits are rules of decisions in 
civil actions in the Federal Courts, and that since this includes statutes as well 
as decision made law, a lawyer should not have any fear of or hesitancy to 
practice in any Federal Court. That these observations are correct is evidenced 
by the fact that since the rules and code became effective, and particularly since 
Judge Arthur J. Mellott and Judge Delmas C. Hill went on the Federal bench, 
business in the Federal Court of Kansas has increased from a third to a half. 
It is my judgment that litigation in the District Court of the United States for 
the District of Kansas has increased to such an extent that a third Federal judge 
is advisable and necessary. No judge should be overworked and any judge 
should have ample time available for consideration of matters submitted and 
under advisement. I believe that Congress will in due time provide for such a 
third Federal Judge in Kansas when certain political complexities in Kansas 
resolve themselves by the passage of time. 

I do not believe that our problem is to make the Kansas Code conform to 
the Federal Rules. This is so because the bulk of our code relates to many mat- 
ters such as provisional remedies and to other procedures which are wholly 
without the scope of the Federal Rules. Rather, it occurs to me that our problem 
is to consider the rules and to adopt such of the Federal Rules as have special 
merit into our Kansas Code of Civil Procedure. 

If we grant that the Kansas Supreme Court has certain inherent rule-making 
powers, my opinion is that such Federal Rules as we might wish to incorporate 
in our code would relate to substantive law of procedure and would therefore 
be without any inherent power of the court. The matter requires study and it 
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is our thinking that the Kansas Legislature should give to our Supreme Court 
that rule-making power which the Congress gave to the Supreme Court of the 
United States. The Kansas Supreme Court could then appoint an advisory 
committee, which after study, could report to the Supreme Court. The Supreme 
Court could thereafter adopt rules of civil procedure subject to approval or dis- 
approval thereof by the Legislature. We doubt that anything could be accom- 
plished by some member of the Legislature, at the request of the Bar, introduc- 
ing a bill to incorporate certain Federal Rules in our State Code. This is so 
because by the time the lawyers on the House and Senate Judiciary Committees 
finished going over the bill, you would not be able to recognize it, the bill would 
not then be satisfactory to any of them or anyone, and the end result would be 
that nothing is done. 

There are some Federal Rules that have advantages over our State Code. For 
instance, Rule 4 requires that the complaint be served with the summons. 
Under our State Code, nothing is served but the summons. Then when the 
defendant goes to his attorney, the attorney must go or write to the Clerk of 
the particular District Court and get or request a copy of the Petition. 

Also, Rule 4 (d) provides and spells out the methods of service on all kinds 
of defendants. In our Code, there are many sections relating to service which 
are widely scattered through the Code. For instance, there are several statutes 
relating to service on a corporation, and all of which, by decisions of our Su- 
preme Court, are cumulative regardless of the time of enactment, and you take 
your choice. 

Rule 5 can be approved, and in particular that part which requires that every 
order required by its terms to be served, every pleading subsequent to the orig- 
inal petition, every written motion and every written notice, appearance, de- 
mand, offer of judgment and similar paper, shall be made upon the attorney 
representing the adverse party unless service upon the party himself is ordered 
by the court. Perhaps in some respects this is provided in our Code, but there 
are many matters which under our Code must be served by the Sheriff upon 
the party himself. We can see no good reason why papers generally connected 
with a pending action should not be served by the attorney for one party upon 
the attorney for the other party. Certificate of the attorney that he has made 
such service should be effective. 

Under Rule 7, a reply is not allowed as a pleading. We venture to say that in 
nine times out of ten, a reply amounts to nothing more than a general denial 
and serves no useful purpose. Under Federal Rule 8 (d), allegations in a plead- 
ing to which no responsive pleading is required or permitted are taken as denied 
or avoided. 

Rule 16 relates to pretrial procedure. The language of this rule was adopted 
into the Kansas Code in 1949 as Section 60-2705. On observation of pretrial 
conferences in the Federal Court, it is evident that many cases are disposed of 
in short order, when tried, by reason of stipulations, admissions and agreements 
obtained and made at such conference. This procedure is more and more being 
used in our State District Courts, but not to the extent that it should. In fact, 
there are still many district judges who erroneously believe that nothing can be 
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accomplished in a pretrial conference, and therefore rarely order one in advance 
of the trial of a case. 

Under Rule 20 relating to the permissive joinder of parties, all persons may 
join in one action as plaintiffs if they assert any right to relief jointly, severally, 
or in the alternative in respect of or arising out of the same transaction, and if 
any question of law or fact common to all of them will arise in the action. This 
is a definite advance toward speedy disposition of litigation when all parties 
having demands arising out of the same transaction could litigate their claims 
in one action if they so desired. Why, for instance, should five individuals 
claiming damages out of one automobile accident, have to go through five sep- 
arate trials to determine the fact of liability. One trial and one finding on the 
facts as to liability should bind all parties. 

I recommend the introduction into our Kansas Code of Rules 33, 34, 35, 36 
and 37. These relate to interrogatories, discovery, physical and mental examina- 
tion of persons, admission of facts and of genuineness of documents, and con- 
sequences for refusal to make discovery. While these rules can be abused, a 
proper use of them would simplify matters of evidence or the effort of other- 
wise making evidence available. Use of these rules would many times obviate 
the necessity of the taking of expensive depositions. Also, a proper use of the 
rules would often produce the facts to a point where there is little left but ques- 
tions of law, and in that event, we should have in our Code the equivalent of 
Rule 56 relative to summary judgment. Under this rule and if the case is other- 
wise properly developed, the court can often make summary disposition of the 
case, because the record then shows that there is no genuine issue as to any 
material fact and that the moving party is entitled to a judgment as a matter 
of law. 

Under Rule 38, a jury is waived unless it is demanded by one or the other 
of the parties to the action in the manner and within the time prescribed. Under 
our State Code, there is in the ordinary civil action always a jury trial unless both 
parties agree to waive a jury. We are inclined to believe that the Federal Rule 
operates to cut down the number of jury trials. In many cases there is no real 
justification for trial by jury, and the disposition of litigation would be hastened 
by more trials to the court. 

Our code would be bettered if we had in it the equivalent of Rule 43 (b), 
under which a party may call the adverse party or its officer, director or man- 
aging agent and interrogate him by leading questions, and contradict and im- 
peach him. We all know that the adverse party is always a hostile witness, but 
under our Code, if the plaintiff calls the defendant to the stand, he makes the 
defendant his witness and normally is bound by his answers. Then, unless the 
plaintiff can by showing or otherwise convince the court that the court should 
deem the witness to be a hostile witness, the plaintiff has no right of interro- 
gation of the witness by leading questions or to impeach him. 


Section 60-2921 of the Kansas Code requires a trial court in a case tried to 
the court to make findings of fact and conclusions of law only when one of the 
parties requests that that be done. Federal Rule 52 provides that on trials to 
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the court, the court must in every instance make and file written findings of 
fact and conclusions of law. We think this mandatory requirement will result 
in better considered and more correct decisions by the trial judge. This is so 
because preparation of written findings and conclusions will require a more 
diligent consideration of the facts and the record. 

I would now like to comment upon certain Federal Rules which cannot be 
approved, and should not be incorporated in our State Code. Rule 49 provides 
that the court may submit special verdicts or interrogatories to a jury. While 
recent Federal judges are showing more inclination to submit special questions, 
the parties have no right to have special questions submitted. Under Section 
60-2918 of the Kansas Code, a party has the absolute right to have not more 
than ten special questions, subject to the discretion of the trial court as to the 
form of question and to refuse a question if it does not relate to facts in evidence 
or is not within the issues of the case. There are many instances where the pas- 
sion or prejudice of a jury would cause a general verdict to be in favor of a party 
but where answers to special questions would find facts directly contrary thereto. 
We prefer our code provision over Federal Rule 49. 

Under Rule 51, the judge instructs the jury after the arguments of the attor- 
neys are made. We prefer the Kansas Code Section 60-2909 that requires the 
court to instruct the jury prior to the arguments. While even in the Federal 
Court, the attorneys generally know what the instructions will be, it seems to 
us that if the jury had the benefit of knowing the applicable law before the 
arguments were made, that they would be better able to have an intelligent 
comprehension of the facts and to rationalize the arguments as related to both 
the facts and the law. 

By Rule 84 and the Appendix of Forms, a number of forms have been set 
out which are stated to be “sufficient under the rules and are intended to indi- 
cate the simplicity and brevity of statement which the rules contemplate.” It is 
a fallacy to say that there is nothing but virtue in brevity. For instance and with 
reference to Form 9, I do not believe that it should ever be sufficient for a 
plaintiff to merely say that the defendant drove his automobile into the plaintiff 
on a certain date to the damage of the plaintiff in a specified amount. Cer- 
tainly the plaintiff should be required to state in clear and concise language the 
facts of the event, and in particular the specific acts of negligence upon which 
the plaintiff relies to recovery. If we grant that under Rule 12 (e) the de- 
fendant could file a motion for a more definite statement, that motion is directed 
to the discretion of the court, and there have been some instances where a Federal 
Court has declined to require the plaintiff to specify the facts of negligence. 

I do not intend to mean to leave the impression that these comments cover 
the entire field of the Federal Rules of Civil Procedure or the limit of improve- 
ments that could be made in our Kansas Code. As I said in the beginning, this 
is a subject that requires study. I have previously stated my suggestion as to 
how this could be done and how we might actually get some improvements 
made by the adoption of such changes or additions as are found to have merit. 
Perhaps the Bar Association of the State of Kansas should take the lead in urg- 
ing the enactment of necessary enabling legislation. 
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THE WORTHLESS CHECK PROBLEM 


By L. JOHN CALLAHAN, Lakin, Kansas 
Kearny County Attorney 


Our legislature set out in 1915 to curb the worthless check traffic. As ex- 
perience has shown, their efforts have not only been in vain but gave birth to 
criminal immunity for the confidence man with an armload of check blanks 
and a dollar in the bank. 


The legislature said the worthless check act was to prohibit “any person, 
corporation or partnership from drawing, making, uttering, issuing or deliver- 
ing a check or draft on any bank or depository in which there are no funds 
deposited with which to pay source when presented.”’ Justice Burch said in 
1922: “the purpose of the act being to discourage overdrafts and resulting bad 
banking, to stop the practice of ‘check kiting’, and generally to avert the mis- 
chief to trade, commerce and banking which the circulation of worthless checks 
inflicts.” County Attorneys can now be added to the list of those demoralized 
by the circulation of worthless checks. It’s their biggest problem. 


To find out how the various County Attorneys handle the worthless check 
problem, a questionnaire was submitted to all county attorneys in the State of 
Kansas asking for statistics concerning prosecution and abatement, county policy 
concerning enforcement of the Act and suggested changes in the law. Forty-six 
of the counties responded representing a good cross section of the state. The 
results of this survey show beyond any doubt that the present worthless check 
Act needs revision. 


No particular county or section of the state has a greater check problem than 
any other. Nearly all counties reporting indicated an overwhelming majority 
of the worthless checks turned in to the authorities are abated. The estimated 
number of worthless checks passed in these counties during an average year 
was 12,400. (It is conceded this figure is undoubtedly too low.) Of these, 35% 
were felony and 65% misdemeanor. Complaints were signed and warrants 
issued on approximately 56% of the felony checks and on approximately 48% 
of the misdemeanor checks. Only about 15% of the felony check cases filed 
and 121%4% of the misdemeanor check cases filed were actually prosecuted. 
Only about 8% of the estimated felony checks passed during an average year 
and 6% of the misdemeanor checks are actually prosecuted. 


Regarding abatement of the felony check cases filed during an average year 
the counties reported as follows: thirty-four allow 90% or more to be abated, 
10 allow approximately 70% to be abated, and two said they allow only about 
10% to be abated. Regarding abatement of the misdemeanor check cases filed 
during an average year the counties reported as follows: 35 allow 90% or more 
to be abated, 10 allow approximately 70% to be abated, and one reported 
approximately 25% are abated. 


1. Laws 1915, Chapter 92, Preamble. 
2. 111 Kansas 588, Symbol 1 in part. 
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The County Attorneys were asked to rate merchant cooperation in dealing 
with the hot check traffic. Seventeen counties rated merchant cooperation as 
good to fair, and twenty-eight said merchant cooperation was poor. Most of 
the County Attorneys reported that nearly all recipients of hot checks in their 
counties were not interested in actual prosecution. . . they only wanted their 
money. 


Inquiry was made as to the judicial attitude towards worthless check offend- 
ers. Twenty-one counties reported their courts were lenient with check offenders. 
Thirteen counties reported their courts were strict with check offenders, and six 
said the recommendations of the County Attorney and Sheriff were accepted. 


It is quite clear that the vast majority of merchants and others who receive 
worthless checks regard law enforcement officers and the courts as mere agen- 
cies to collect their money. They can’t be blamed for wanting their money. 
Forcing payment by use of criminal processes, however, does not abate the 
worthless check traffic. It can be abated only by encouraging more alertness 
among those who accept checks, and by severely penalizing the check offender. 
The average hot check artist is fully aware of the abatement provision and 
enforcement policy concerning worthless checks. To him the transaction is 
nothing much more than a loan which he repays only if caught. Court costs 
do not always exceed a fair rate of interest on the amount of the check. 


The hot check artist is our favored criminal. His crime is a refined sort of 
larceny. He is just as much a thief though as the fellow who dips into your 
pocket and comes out with a $20.00 bill. Why then should he be favored? 


The abatement provision was intended only to protect the innocent man who 
is a victim of his own bad memory or careless bookkeeping. This provision, 
however, has been abused. Law enforcement officers and the courts do not 
relish the role of “Public collector of worthless checks”. . . while closing their 
eyes to criminal violations. Under the present Act, however, it is either abate 
or prosecute. And the public demands abatement. Human nature being what 
it is, the public gets abatement. No doubt, if abatement was abolished, there 
would be a great hue and cry. But why should this free check collecting con- 
tinue? Is not the man with an open account or a promissory note just as de- 
serving of free collection service? 

The present Act must be changed if we ever intend to deal a body blow to 
our worthless check traffic. The County Attorneys suggested several possible 
changes. They are summarized as follows: 

1. Require written application for abatement and compel the offender to bring his 
bank records, banker or any other evidence into court to prove he did not know 
the condition of his account. 

Refuse benefit of abatement statute where one prior abatement is of record. 

Combine a series of misdemeanor checks into one felony charge. 

Provide a stiffer penalty for each subsequent offense. 

Change abatement statute from “account in said bank, thirty days next,” to “if 
he had enough money in bank to cover the check.” 

. Assess a collection fee against the offender on each abatement or dismissal to be 
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paid into the county school fund or to the County Attorney and/or Sheriff. 


. Assess a collection fee against the complainant on each abatement or dismissal to 


be paid into the county school fund or to the County Attorney and/or Sheriff. 

. Impose a fine even when abatement is allowed or increase amount of court costs 
on check cases. 

. Thirty day limitation for signing complaint after worthless check dishonored and 
returned to payee. 

. Before permitting complainant to sign complaint require him to prove he ob- 

tained identification and made credit inquiry prior to accepting check. 

Prohibit prosecution of worthless checks given to liquor stores and beer taverns. 


Provide that post dated checks should be non-negotiable and a defense to criminal 
prosecution. 


Other suggestions were to: repeal the abatement statute, repeal the entire 


act, 


remove all exemptions on civil obligation to recover on the worthless 


check, and provide a statutory attorney fee for civil recovery on worthless 
checks. 


All of the above suggested changes in our worthless check Act are worthy 
of study. Under present conditions the hot check traffic will not diminish. 
This nuisance will flourish until the County Attorneys are given effective tools 
to abate it. 


The following is submitted as a worthless check Act which would more 
nearly fit our needs: 


Section I. It shall be unlawful for any person, corporation, or partnership, to draw, 
make, utter, issue or deliver to another any check or draft on any bank or depository 
for the payment of money or its equivalent, knowing, at the time of the making, 
drawing, uttering or delivery of any such check or draft as aforesaid that he has no 
funds on deposit in or credits with such bank or depository with which to pay such 
check or draft upon presentation. 


Section Il. (1) That any person, corporation or partnership, willfully violating 
any of the provisions of Section I of this act, shall be deemed guilty of a misde- 
meanor if such check or draft is drawn for less than twenty dollars and upon con- 
viction shall be punished by a fine of not less than one hundred dollars or imprison- 
ment in the County jail for a period of not less than ten days and not more than six 
months, or by both such fine and imprisonment; provided, however, upon a second 
or subsequent such conviction the person convicted shall be fined in an amount not 
less than fifty dollars and not more than five hundred dollars and by imprisonment 
in the County jail for not less than thirty days and not more than one year. 


(2) That any person, corporation or partnership, willfully violating any of the 
provisions of Section I of this act, shall be deemed guilty of a felony if such check 
or draft is drawn for an amount of twenty dollars or more and upon conviction shall 
be punished by a fine of not less than one hundred dollars and not more than five 
thousand dollars, or by imprisonment in the state penitentiary for a period of not 
less than one year nor more than five years, or by both fine and imprisonment; 
provided, however, upon a second or subsequent such conviction the person con- 
victed shall be fined in an amount not less than five hundred dollars and not more 
than five thousand dollars and by imprisonment in the state penitentiary for a 
period of not less than one year nor more than five years. 


Section III. That in any case where a prosecution is begun under this act, the 
defendant shall have a right, upon application made for that purpose before trial, 
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to have said action abated by showing to the court or judge that he has had an 
account in said bank upon which said check or draft was drawn, thirty days next 
prior to the time said check or draft was delivered, that he did not know the con- 
dition of his account at the time said check or draft was delivered, and that said 
check or draft was drawn upon said bank without intent to defraud the party re- 
ceiving the same, and if the court shall so find, said action shall be abated and the 
defendant shall be discharged upon paying into court the amount of such check 
and the costs in said case; provided, said application for abatement must be filed in 
writing with the court and when heard said defendant must show by competent 
evidence that it is a proper case for abatement; and provided further, on any second 
or subsequent such abatement the defendant shall pay into court a sum equal to 
fifty percent of the amount of the check or draft as costs and such amount shall be 
in addition to the amount of said check or draft and other costs provided by law; 
and provided further, on every abatement, and in every instance where the case is 
dismissed because the check or draft has been paid, the court shall assess a collection 
fee against the party receiving said check or draft in an amount equal to twenty-five 
percent of such check or draft and such collection fee may be retained from the 
proceeds of abatement or collected in the same manner as a civil judgment. 


Section IV. That no prosecution shall be commenced under this act on a “hold” 
or post-dated check or draft, and such a defense shall be available to a defendant at 
any stage of prosecution under this act. 


Section V. That in all civil actions hereafter commenced, in which judgment is 
rendered against any person, corporation or partnership on a check or draft, which 
has been dishonored upon presentation because of lack of funds, the court in render- 
ing such judgment shall allow the plaintiff an attorney's fee in the amount of 
twenty-five dollars or twenty-five percent of such check or draft (whichever is the 
larger sum,) which is to be recovered and collected as a part of the costs; provided, 
however, before such attorney's fees are allowed plaintiff must show to the court 
that defendant was given seven days’ notice of such dishonor prior to the commence- 
ment of suit; and provided further, the exemption laws of this state relating to 
personal property shall not apply to an execution to collect such judgment and costs; 
and provided further, this provision shall not apply to “hold” or post-dated checks 
or drafts. 


Section VI. The word “credit” as used herein shall be construed to be an ar- 
rangement or understanding with the bank or depository for the payment of such 
check or draft. 

Section VII. It is further provided that nothing in this act shall apply in cases 
where checks or drafts were actually honored by bank or banks on which they were 
drawn. 


Section VIII. That nothing in this act shall be construed as repealing sections 
94 (21-551), 95 (21-552) and 96 (21-553) of Chapter 31, General Statutes of 
1868, or any existing law or laws now in force. 
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PROBATE LAW AND PROCEDURE (ADEQUATE NOTICE)* 


By RICHARD C. HARRIS 
Of the Wichita, Kansas, Bar 


It would be difficult to exaggerate the importance of probate law and pro- 
cedure for this branch of law deals with all of the property of the country, 
whether real or personal, over and over again as it passes from one generation 
to another. The records reveal that the Probate Courts of Kansas annually are 
currently handling some 20,900 proceedings (including the opening and 
closing of estates), which involve property estimated several years ago by an 
authority on the subject to be worth as much as $200,000,000.' Furthermore, 
the records that are made in the probate courts become an unchangeable part 
of the record of the title to real estate. An examiner of abstracts at once recog- 
nizes the importance of having every step taken in the probate courts conform 
with the law in all particulars in order to avoid the costly errors which weaken 
or may even destroy the chain of title as it was intended to be. Along this line, 
it might be appropriate to observe that the probate records that become links 
in a chain of title will for all time be a testimonial to the efficiency of the 
lawyer in charge. 


Inasmuch as the general topic of probate law and procedure that was given 
to me to speak on this afternoon is so broad that Mr. Bartlett has written five 
large volumes in covering it, I refer you to this work for the entire subject mat- 
ter as it pertains to Kansas Probate Practice. The specific phase of this topic 
which I shall stress is that of adequate notice. 


Adequate notice is the foundation without which probate proceedings may 
not even be commenced. Since probate proceedings are no longer ex parte, but 
are strictly adversary under the present probate code, the crucial importance 
of notice is at once self evident. The lack of adequate notice destroys the ad- 
versity of the proceedings and so destroys the validity of the proceedings them- 
selves insofar as a patty is prejudiced thereby.” In certain instances, this rule 
deprives the court of any jurisdiction and renders its judgment void.’ This would 
appear to be obvious where the principal party—as the alleged incompetent in 
insanity proceedings—did not receive adequate notice.‘ Conversely, while the 
point has never been ruled upon in this state, it would appear that the proceed- 
ings are valid as to all persons who were duly notified, waived notice, or entered 
their appearance.? 


It is, of course, clear that regardless of the specific provisions of the code— 
or the lack of them—notice must be in accord with the concept of due process 


*Part of a talk on probate law and procedure ouiea, the Twenty-ninth Annual Meeting of the Southwest Kansas 
Bar Association at City, Kansas, December 12, 1933. 
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of law as guaranteed by the Fourteenth Amendment to the Federal Constitution 
and Section 18 of the Kansas Bill of Rights. The authorities all seem to agree 
that one of the fundamental requisites of due process in judicial proceedings is 
that of notice.* Thus although the statute permits the court to set aside the 
homestead without notice to a claimant whose claim can only be satisfied from 
the proceeds from the sale of the real estate so set aside,’ the order so entered 
has been held void as to the creditor prejudiced thereby in re Estate of Schroe- 
der. There the administrator argued that the order of the court was in con- 
formity with the statute, was valid and appealable, and hence, since no appeal 
was taken, it had become final. The Supreme Court of Kansas reasoned, how- 
ever, that a party could not have his right of action so concluded without any 
notice to him of the proceeding and held that the order was void as to the 
creditor. The opinion, written by Justice Smith, states in regard to the probate 
code: 


It is not clear, however, that these sections confer power on a probate court to 
have a hearing without notice of a matter wherein the result of the hearing would 
be to deprive an interested party of a valuable right. To so hold would be to confer 
power on the probate court which is not conferred on any other tribunal that we 
know of. See 12 Kansas Judicial Council Bulletin, 102 (July, 1938); also 2 Bart- 
lett’s Kansas Probate Law and Practice, 1015. There are many authorities holding 
that a judgment entered without notice is void. See Schott v. Linscott, 80 Kan. 536, 
103 Pac. 997; also Union Central Life Ins. Co. v. Irrigation L. & T. Co., 146 Kan. 
550, 73 P 2d 72. 


Similarly, the court in Osment v. Trout? stated: 


Without elaboration, it may be said that an order made without notice and without 
appointment of a guardian ad litem authorizing a guardian to use assets of her 
ward to pay a claim proposed by her was not a final order or decision. It is obvious 
there was no one to appeal. 

Furthermore, to accord with the principle of due process, the notice that is 
given must be reasonable. No general rule can be set forth as to the definition 
of reasonableness. The length of time and the kind of notice required is left 
to the discretion of the legislature, and the latter in turn often delegates this 
responsibility to the courts concerned. Accordingly, there must be a clear abuse 
of discretion in order to invalidate the action of either the legislature or the 
court, and no hardship in a particular case can serve to invalidate a general rule 
having application to the necessities of the ordinary case.'° In Bellingham Bay 
& B.C.R. Co. v. New Whatcom" the U. S. Supreme Court held in an assess- 
ment proceeding that a notice of ten days was reasonable under the circum- 
stances. However, it has been held that notice of a hearing in an insanity pro- 
ceeding given on the same day as the hearing was not reasonable notice.'* The 
exact time that notice must be given prior to the hearing to meet the require- 


75, 100. 
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ments of due process depends on the type of proceeding and the circumstances 
of the particular case. 


The probate code usually contains a specific provision relative to the notice 
that is required for each of the principal types of probate proceedings such as 
proceedings for probate, sale, lease or mortgage of property, final settlement, 
determination of descent, guardianship, and commitment of insane persons. 
Whenever the applicable statute prescribes the specific manner for the giving 
of notice, there must be substantial compliance with the statute. Similarly, when 
the statute leaves the specific method of service up to the discretion of the court, 
there must be substantial compliance with the order of the court. It should, 
however, be noted that whenever the manner of service is discretionary with 
the court, the court has the power to approve any manner of service that it had 
the power to direct in the first instance.’ 


Notice, which may otherwise be required, may in certain cases be waived." 
Insofar as here pertinent the statute provides: 


Any required notice may be waived in writing by any competent person or by any 
fiduciary. 


Pursuant to this and other similar provisions, a large percentage of probate 
proceedings are begun by the waiver of notice by the parties concerned. The 
usual manner in such cases is for the party to execute an instrument which re- 
cites that he waives the service of notice upon him, and consents to the entry 
of a decree granting the relief prayed for in the petition. The instrument of 
waiver should be acknowledged in the manner required of a deed for record.’* 
The Supreme Court of Kansas has held that one waiving notice cannot be heard 
to complain that notice was not given.'* However, the provisions relative to the 
waiver of notice have important limitations. Thus, while any competent person 
or fiduciary may waive any notice which would otherwise be required to be 
served upon him, this provision does not authorize either a person or fiduciary 
to waive any notice that is required to be given to another. For instance, a 
guardian cannot waive any notice that is required to be given to his ward.’’ In 
addition, no competent person or fiduciary can waive notice where the statute 
makes publication mandatory,’® even though such person or fiduciary may 
waive the mailing required by those statutes. 

Section 59-2209 of the probate code fixes the standard of adequate notice for 
all probate proceedings, which, it is believed, fully meets the requirements of 
due process of law.'? That section provides: 

Notice by publication and mailing. When notice of hearing is required by any 
provision of this act, by specific reference to this section, such notice shall be 
published once a week for three consecutive weeks in some newspaper of the 


208. 549, 57 Pac. 110, 72 Am. St. Rep. 369 (1899). 
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county authorized by law to publish legal notices. The first publication shall be 

had within ten days after the order fixing the time and place of the hearing; and 

within seven days after first published notice the petitioner shall mail or cause to 

be mailed a copy of the notice to each heir, devisee, and legatee or guardian and 
ward, as the case may be, other than the petitioner, whose name and address are 
known to him. The date set for hearing shall not be earlier than seven days nor later 
than fourteen days after the date of the last publication of notice. 

Under this section of the code general notice is given constructively to any 
and all parties interested in the proceedings, and yet the practical facts of life 
are taken into account by the requirement that notice also be actually given by 
mail to each of the principal parties to the action in addition to the petitioner. 
This provision is tacit recognition that notice by publication may, particularly 
in the larger cities, be no notice at all to the parties concerned. The length of 
time prescribed between the time of publication, mailing and the actual hearing 
is designed to afford all parties an adequate time to make the preparations they 
deem necessary before the time of the hearing. The code in three instances re- 
quires that notice be given as set forth in this section. These instances are: 
(1) Notice of the hearing of a petition for final settlement, (2) A petition 
for a decree of descent,?4 (3) A petition for the sale of realty, or the lease 
thereof for more than three years, or a mineral lease, or for the mortgage of 
realty.”? In addition, wherever the manner of service of notice is discretionary 
with the court, the court may order it to be given pursuant to this section. 


In order to clarify the particular notice that is required in the principal types 
of probate proceedings, I shall take up each of these proceedings separately. 


PROBATE OR ADMINISTRATION 


The probate code is specifically setting out the notice that is necessary to in- 
stitute proceedings for the probate of a will or the administration of an estate 
provides: ?° 

Notice for probate or administration. When a petition for the probate of a will 
or for administration is filed, the court shall fix the time and place for the hearing 
thereof, notice of which shall be given pursuant to section 185 (59-2209) unless 
the court shall make an order to the contrary. If notice is by the order of the court 
not required to be given pursuant to section 185 (59-2209), the court shall order 
notice thereof to be given, such notice, unless waived, shall be given in such man- 
ner as the court shall direct. When the state is a proper party the notice shall be 
served upon the attorney general and the county attorney of the county. 

The interested parties that are entitled to notice in a proceeding for probate 
or administration are quite evident. In intestate proceedings the heirs of a 
decedent have a statutory right in the matter of the appointment of an ad- 
ministrator, as well as their interest in the administration of assets, and notice 
to them is necessary, unless they enter their appearance as provided by statute.”* 
In testate estates the devisees and legatees, in addition to the heirs, are the 
interested parties and are entitled to notice, unless waived by them.”’ Some 
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question might be raised where some heirs are not known at the time of the 
commencement of the proceeding and so do not receive notice. It would appear 
that the logical answer is that only those heirs must receive notice who are 
known by the petitioner after the exercise of due diligence. This position is 
supported by considerable authority, although no cases appear to have decided 
this point in Kansas.”° It would, however, seem to be the prudent course, espe- 
cially where real estate is involved, to give the required notice by publication 
where the heirs, devisees or legatees are not definitely known. 


As before mentioned generally, it appears that the effect of a lack of notice 
is not to bind any party prejudicially affected by the order. Thus, if none of the 
heirs receive notice of a proceeding to probate an instrument purporting to be 
the last will and testament of the decedent, the order admitting the document 
to probate would have little effect. It is difficult to see how a devisee or legatee, 
who was not an heir of the decedent, could be prejudicially affected by the order 
of probate. However, the case of an unnotified heir may present an entirely 
different situation. While the precise point has not been ruled upon in this 
state, it has been held in Ohio under a somewhat similar statute that the order 
of probate is subject to direct attack and may be set aside by those heirs who 
were not given notice, either actually or constructively by publication, and did 
not waive service of notice.?” 


In connection with probate or administration, the probate code contains a 
specific provision in regard to the waiver of notice which provides:”* 


Waiver of notice. When a petition is filed for the probate of a will or for ad- 
ministration, if all the parties interested as heirs, devisees, and legatees enter their 
appearance in writing, waive the notice otherwise required, and consent to an 
immediate hearing, a hearing may in the discretion of the court be had as if notice 


had been given. 

This provision differs from the general waiver of notice provision contained 
in G.S. 1949, Sec. 59-2208, in that there is no mention here made of the fact 
that the waiver and entry of appearance should be by a “competent” heir, 
devisee or legatee. While an argument might be advanced under one of the 
canons of statutory construction that an omission such as this should be strictly 
construed so that an incompetent would be qualified to enter his appearance 
and waive the required notice, it is doubtful that such a contention would be 
upheld. In any case, whenever minors or other incompetents are involved, it is 
prudent to provide for notice by publication and mailing, and this is particularly 
true where there is real estate involved. 


SALE, LEASE, OR MORTGAGE OF PROPERTY 


The probate code provides that a petition for the sale of personal property 
may be heard with or without notice.*? This is then one of the instances when 
the question of notice is within the sound discretion of the court. Of course, if 

alker v. Cook, 294 Ill 294, 128 N.B. $84 (1920); Renwick v. Macomber, 233 Mass. 530, 124 N.E 
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the will authorizes the executor to sell personal property, either the executor or 
administrator with the will annexed may exercise the power without any order 
of the probate court, unless the will provides otherwise.*° If the sale of personal 
property is made at public auction the statute requires that the executor or ad- 
ministrator shall give notice containing a description of the property to be sold, 
and stating the time, terms, and place of sale, by publication for ten days in 
some newspaper, authorized to publish legal notices, of the county where the 
sale is to be had.*! 


The statute makes a distinction between a lease of real estate for three years 
or less and one for a longer term. In the case of the short term lease the code 
specifically provides that the petition may be heard with or without notice, and 
the court may direct the representative to execute the short term lease whenever 
it appears to be for the best interests of the estate or the persons interested in 
such real estate.** While the representative may under the stated conditions 
execute a property lease for a trem of three years or less, it should be noted that 
if the lease is for a term of more than one year the heirs and devisees having an 
interest in the realty must also execute the lease.?* The effect of the execution 
of the lease by the heirs or devisees perfects the leasehold title in the lessee for 
the term granted. 


Where it is determined to sell, lease for more than three years, or mortgage 
real estate the statute requires that notice of the hearing be given by publication 
and mailing in accordance with section 185.** The order of the court prescrib- 
ing the notice and manner of service pursuant to this statute is jurisdictional, 
and if such notice is not given the proceedings thereafter are void, and are 
subject to collateral attack.** This is the result of the fundamental rule of law 
that a person cannot be judicially divested of his property without due process 
of law which includes notice thereof and an opportunity to be heard. Further- 
more, this rule applies to minors as well as adults, and is one of the cases where 
notice to the guardian of the minor heir is not sufficient, but notice must be 
given to the minor himself. It should be noted that the same procedure is re- 
quired for a long term lease, or an oil and gas or other mineral lease, as for 
the sale or mortgage of real estate.*© 


SETTLEMENT AND DETERMINATION OF DESCENT 


A petition for partial distribution may be heard with or without notice.*’ 
This is again an instance when the matter of notice is within the sound discre- 
tion of the court. However, notice of a hearing of final settlement of an estate 
must be given by publication and mailing pursuant to section 185.** Similarly, 
the notice of the hearing on a petition for a decree of descent must be given pur- 
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suant to section 185.*? The final decree of settlement or descent rendered after 
a hearing for which notice has been given as directed by statute is final and not 
subject to collateral attack.*° 


GUARDIANSHIP 


The probate code contains one section relative to the notice required in 
guardianship proceedings, whether in connection with the hearing on the peti- 
tion for guardianship of insane or incompetent persons, or of a minor.‘! That 
section provides: 

Notice for guardianship. If a petition for guardianship is made by the person 
for whom guardian is sought, or by a parent, custodian, or testamentary guardian, 
the court may hear the same with or without notice. In all other cases, personal 
service shall be made upon the ward in such manner and for such period of time as 
the court shall direct. If he has a spouse, custodian, testamentary or natural guard- 
ian, notice shall be given to such persons and to such of the nearest kindred and 
in such manner as the court may direct. If he is an inmate of any hospital, notice 
by mail shall be given to the superintendent thereof. If he is a nonresident of the 
state, notice shall be given in such manner and to such persons as the court shall 
deem reasonable. 

The statute thus specifically provides that notice of the hearing for guardian- 
ship may be heard with or without notice if the petitioner is the person for 
whom guardianship is sought. However, this rule has its logical limitations. 
A minor may not use the rule to petition for guardianship and thus deprive his 
parents, custodian, or testamentary guardian of the rights accorded them by 
statute without sufficient allegations in the petition to show that such rights 
have been forfeited, and notice given to them of the time and place of the 
hearing.*? In all other cases service of notice must be made on the person for 
whom guardianship is sought, on his spouse, custodian, testamentary or natural 
guardian if he has one, and on such of the nearest kindred as the court shall 
direct. However, the failure to give notice to relatives other than the spouse 
of those having custody of the person for whom guardianship is sought is not 
jurisdictional.** The reason for this is obvious. A person may have so many 
relatives that if notice were required to be served on all of them, there would 
be no certainty as to when the court acquired jurisdiction. However, the service 
of notice on the person for whom a guardian is sought is mandatory; and in the 
absence of such service the court does not acquire jurisdiction.** It would appear 
to be clear that the gravity of a guardianship proceeding by which the right to 
manage one’s own property or person may be taken away would make this a 
prime example of the need for adequate or reasonable notice to accord with due 
process of law as well as the applicable statutory provision. As earlier pointed 
out, it has been held that notice served upon an alleged incompetent on the day 
of the hearing is unreasonable and inadequate.** 
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The word “custodian” in the statute permitting the court to hear a petition 
for guardianship by a custodian without notice clearly means a legal custodian. 
Thus it has been held by the Supreme Court of Kansas that a person having the 
temporary custody of a minor is not the type of custodian envisioned by the 
statute. 


COMMITMENT OF INSANE PERSONS 


The requirement of notice in proceedings for the commitment of insane per- 
sons is analogous to that required in guardianship proceedings i in that the patient 
must, in all events, receive adequate notice.” This requirement is also jurisdic- 
tional in commitment proceedings.** Again, the statute is subject to the require- 
ment of reasonableness. It has been held in Minnesota that where the statute 
requires that notice shall be given to the patient as the court shall determine, 
that determination must accord with the constitutional requirement of due 
process of law.*” 

ADOPTION 

The statute prescribing the necessary notice in adoption proceedings simply 
states that “notice shall be given to all interested parties, including, except when 
the petitioner is a stepparent, the state department of social welfare.”*° Since 
the adoption section of the statute does not prescribe the exact manner of giving 
notice, the earlier general provision applies which states that “when notice of 
any probate proceeding is required or deemed necessary and the manner of 
giving the same shall not be directed by law, the court shall order notice to be 
given to all persons interested, in such manner and for such length of time as 
it shall deem reasonable.”*' Accordingly, where proper waiver of notice is not 
obtained, it is necessary that the foregoing statutory provision be complied with 
sO as to give the court jurisdiction to hear the adoption proceeding. It appears to 
be clear that the parents are interested parties entitled to notice of the hearing. 
The customary procedure is to obtain a general entry of appearance and waiver 
of notice as provided by law at the time the parents consent to the adoption, 
and this may be done whenever the parties are fully competent.*? However, in 
cases of abandonment, separation, divorce, and the like where one of the parents 
has failed or refused to assume the duties of a parent for two consecutive years, 
or if one parent is incapable of giving such consent, a judicial finding to that 
effect is indispensible to a valid adoption proceeding. Accordingly, notice must 
be given to such derelict or incompetent parent in order to meet the require- 
ments of due process of law. If the whereabouts or address of the offending 
parent are not known, notice by publication may be ordered and obtained. This 
procedure has received the approval of the Supreme Court of Kansas.** The 
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in order to bar their rights.°* Thus, in Fielding v. Highsmith” the Florida 
Supreme Court stated: 
Even where adoption statutes do not specifically require personal notice to vs 
given, it must be presumed that the legislature intended that the natural 
should have an op ity to be heard before having their rights to the child de- 
clared forfeited; i such statutes are to be upheld as constitutional. . . . To adopt 
a contrary view would be to recognize that the courts have arbitrary authority to 
forfeit the rights of a parent to his minor child, without giving him an opportunity 
to be heard in his own behalf. Such procedure would be despotic in the extreme, 
and contrary to the plainest principles of morality and justice. 

However, it has been held in a number of jurisdictions that a decree of adop- 
tion which may be avoided by a natural parent for want of notice is nevertheless 
binding upon adoptive parents who institute the adoption proceedings and pro- 
cure the decree of adoption.** This is the result of the application of the broad 
rule that the parties to the adoption proceeding and their privies are estopped 
to deny the validity of the decree of adoption. Thus it was stated in re Reichel:*’ 

When the adoptive parents invoke the jurisdiction of the court and get the order 
or decree they ask for and take the child into the family and treat it as their own, 
they are estopped from thereafter asserting that the child was not legally adopted, 
and the estoppel extends to their heirs and personal representatives. . . 

To summarize, in order for notice to be adequate so that the proceedings in- 
stituted may be finally determined, the notice (1) must conform with the 
requirements of the particular statute or court order involved, and (2) must 


in any event meet the requirements of due process of law. I hope that this talk 
has, if nothing more, focused attention on the importance of adequate notice 
in probate proceedings. A careful attention to the requirements of adequate 
notice will in the end provide its reward in the finality of orders of the Probate 


4 (1908); See cases cited in 3 Bartlett's, supra, 287, Sec. 1447, n.20. 
t v. b> 33 P 23 (1893); Child Saving wa Knobel, 327 Mo. 609, 37 
. 1931); In re Gunn's Estate, 227 Mich. 368, 198 N.W. 983 ( 1924): In re Reichel, 148 Mino. 


517 (1921); Magevney v. Karsch, 167 Tenn. 32, 65 S.W. 2d 562 (1934). 
148 Minn. 433, 182 N.W. 517 (i921). =a. 


TAX RELIEF FOR SELF-EMPLOYED LAWYERS PROPOSED 


“Of utmost importance to the self-employed lawyer” are three almost identical bills 
(HR. 10, H.R. 2692 and H.R. 11) which were introduced in the present session (83rd) 
of Congress. These are the so-called “Jenkins-Camp Bills,’ and are discussed in the 
February, 1954, issue of the Journal of the Missouri Bar in an excellent article written 
by Towner Phelan of the St. Louis Bar. These Bills (pending in the House Ways and 
Means Committee) would give self-employed lawyers and others “an opportunity to set 
aside out of their current earnings and deduct from their taxable incomes limited amounts 
to provide retirement incomes for their old age or disability.” 

The Topeka Bar Association on February 13, 1954, adopted a very timely report of its 
special committee which approved enactment of legislation encouraging voluntary pen- 
sion plans by lawyers and other self-employed persons and ordered it brought to the 
attention of the American Bar Association, the Kansas State Bar Association and the 
members of the Kansas delegation in Congress. (EpiTor’s NOTE: More information 
may be printed in the May, 1954 JouURNAL.—F. C.) 
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VOLUNTARY ARBITRATION—ITS LEGAL STATUS 
AND HOW IT WORKS 


By MARION BEATTY* 
Of the Topeka, Kansas Bar 


This article is intended as a thirty minute course in arbitration for the busy 
lawyer or executive, who would like to have a speaking acquaintance with the 
subject. It is not an exhaustive treatise on the subject or any phase of it. This 
Journal has never carried an article on the subject and lawyers in Kansas have 
made so little use of arbitration, as compared to the rest of the country, that a 
re-introduction to the subject may be in order. 


Arbitration is probably the oldest method of settling disputes next to brute 
force. It was known in Biblical’ times as well as to the desert caravans in Marco 
Polo’s time and was a common practice among the Phoenician and Greek trad- 
ers.?, Medieval merchants found it expedient to set up their own tribunals and 
in the “pie powder” courts in the markets of early England “justice was admin- 
istered as speedily as the dust falls from the foot.”? 


Arbitration comes to us through the common law dating back to the time 
of William III. There was some early hostility by bench and bar, the contention 
being that it deprived the courts of their jurisdiction, but statutes “have variously 
been held not to deprive parties of property without due process of law, not 
unconstitutionally to confer judicial powers on private individuals, not to violate 
constitutional provisions vesting the judicial power in constituted courts, not to 
oust such courts of their juriction, and not to impair, but rather to strengthen, 
the obligation of contract.‘ 


More and more disputes are today being settled by arbitration: differences 
between business firms, disputes between employers and unions, claims upon 
insurance companies and between insurance companies, differences between 
motion picture distributors and exhibitors and differences between competitors 
in the fur industry, textile industry and air transport industry are outstanding 
examples. Labor disputes and grievances that are resolved by arbitration prob- 
ably outnumber 100 to 1 those that reach our newspapers and courts in the 
form of strikes, violence and injunctions. 


Arbitration starts with a voluntary agreement between the parties to submit 
their dispute to a disinterested third party for final and binding determination. 
It implies not only a willingness to arbitrate but the willingness to attend a 
hearing, submit evidence, submit to cross examination and abide by the de- 
cision of the arbitrator. It usually is accomplished speedily, economically and 
without technicality or great formality. There is no sparring for position by 


Member of Panel of Labor Arbitrators of the Federal Mediation and Conciliation Service and National Panel of 
Asbitrators of the American Arbitration Association. 
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motions or demurrers that in court actions consume months and sometimes 
years. 

In most court actions each side strives for a judgment in its favor regardless 
of the feelings of the opponent. After it is obtained his attitude or wishes are 
of little concern. The purpose of arbitration is to adjust differences on a friendly 
basis. The relationship that follows arbitration is often a factor in choosing it, 
as the parties will be doing business with each other subsequent thereto and 
they want it to be amicable. 

When two patties agree to submit a difference to arbitrators they voluntarily 
forego the right to have it litigated in court in favor of what they deem to be 
the greater advantages of arbitration. In some respects it has the effect of a 
settlement out of court followed by a release or covenant not to sue. 

Strict rules of procedure and evidence are not appropriate to arbitration. A 
full and complete hearing of both sides is essential. It is less of an error for 
the arbitrator to be too liberal in admitting pertinent evidence than to be strict. 
His is not a duty to mediate or to try to bring the parties to compromise.’ His 
is the duty to make a full and final decision on the issue submitted to him and 
not go beyond it. He is the judge of the facts, weight of the evidence and the 
law. His services are sometimes without charge, but if for pay the fee usually 
ranges from $1.00 to $100 per day and it is paid by both parties equally. Com- 
mon sense judgment of a good arbitrator on all such matters will usually coin- 
cide with the code of ethics and procedural standards for arbitration published 
by the American Arbitration Association. An arbitrator enjoys an advantage 


that judges of other tribunals do not; his rulings and decisions are more likely 
to be accepted with good grace, because he is the one chosen by both sides to 
sit in judgment on their case. 


WHAT MATTERS ARE SUBMITTED 


Generally speaking any matter may be submitted to arbitration. The Kansas 
statute® says, “any controversy.” Of course, criminal matters, marriage and 
divorce, competency of persons and such matters of public concern are never 
arbitrable. Boundary disputes, partnership differences, the amount of com- 
pensation for past services and alleged breach of contracts of almost every kind 
are arbitrated. Some statutes exclude claims in an estate in real property. In 
labor arbitration employers seldom allow wage rates or the making of new 
contracts to be decided by arbitration. Unions likewise have not been inclined 
to bargain away their right to use economic pressure in settlement of these two 
major matters. Practically all labor arbitration is over differences of opinion 
arising out of an existing contract, although wages and hours are sometimes 
submitted. 


WHO MAY BE ARBITRATOR 
An arbitrator may be anyone selected by and mutually agreeable to the 
parties. In commercial arbitration it is usually one acquainted with the business 
giao lt ut Siete nce tt Dr. George W. Taylor. U. of Pas, is an advocate of 
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or industry, with technical competence and in a neutral position. The reason 
for this in the movie industry, fur industry, textile industry and such, is obvious. 
In labor disputes, insurance claims and other matters the arbitrators often are 
lawyers, college professors, especially law, clergy, business men, judges or any- 
one with judgment and ability to weigh all viewpoints. In labor cases a knowl- 
edge of personnel relations or labor law is helpful. In 82% of commercial 
arbitration cases and in 91% of labor cases nowadays lawyers are in the case 
as counsel or arbitrator or both.’ 


ENFORCEMENT, APPEAL AND REVIEW 


It is usually said that there is no appeal from arbitration. The agreement 
usually so provides and if it is not mentioned the law fills it in. Appeal is not 
common and there is no appeal in the sense that judgments of lower courts 
may be reviewed for errors or re-tried de novo in superior courts. A simple 
mistake of law or fact or an error in judgment on the part of the arbitrator are 
no grounds for reversal. The parties choosing him as their judge and agreeing 
to abide by his decision assume the risk of such mistakes. 


But a statutory arbitration award in Kansas may be reviewed, modified or 
set aside on the grounds of “legal defect,” “fraud,” “corruption,” “undue means” 
or “misbehavior” of the arbitrator. A common law award may be set aside on 
similar grounds. 9 The arbitrator going beyond the authority vested in him by 
the parties is always a ground,'° and occasionally arbitrators do this inadver- 
tently. Review thus is on grounds somewhat similar to those that exist in law 
or equity for reformation or cancellation of any contract. 


You will note that any of the grounds enumerated above almost certainly 
would be some deviation from the agreement of the parties. It may be stated 
then as a general principle, and some courts have so stated, that an award ar- 
rived at in accordance with the agreement of the parties is a final and binding 
determination of the controversy.'' Failure to comply with an arbitration award 
is a breach of contract. The remedy is action for breach of contract, or for 
specific performance, or a special summary remedy set forth in arbitration 
statutes. Injunctive relief may be had in some cases.’ 


When a court will require a recalcitrant party to proceed with arbitration in 
accordance with his arbitration agreement, whether it will go ahead and appoint 
arbitrators in case one party drags his feet in doing so, whether it will stay a 
court action pending arbitration of the matter in issue, or issue a declaratory 
judgment defining the rights of the parties, and all the circumstances under 
which the court will enforce, modify or vacate an arbitration award are ques- 
tions too involved to be dealt with in detail in this type of article. The reader 
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interested in these phases of the subject may consult the authorities cited in the 
notes. 


PRO AND CON 


Thirty-five states have general arbitration statutes, Kansas included, and 46 
states have either general or special statutory methods applicable to labor dis- 
putes.'? A number of states have provisions whereby parties may withdraw 
their court actions and submit them to referee or arbitration.'* Arbitration ac- 
cording to the common law exists everywhere with the exception of one or two 
states where statutory arbitration supersedes it. 


The Federal Arbitration Act’? which was fostered by maritime and com- 
mercial interests provides for voluntary arbitration of disputes arising in “mari- 
time transactions” and “commerce,” but a majority of circuit court decisions 
interpret it not to embrace labor arbitration. The Railway Labor Act,’* pro- 
viding for voluntary arbitration of labor disputes in the railroad industry, is 
perhaps the best known and most widely used of all arbitration enactments. 


In spite of its universal recognition some islands of hostility to the concept 
of arbitration may still exist. In 1941 the Supreme Court of Minnesota engaged 
in what appears to be a heated debate over its merits, the majority stating that 
if ever there had been a public policy against arbitration it had disappeared, and 
the minority contending that i it is not always as speedy, friendly and economical 
as its champions contend."” 


COMMERCIAL ARBITRATION 


Commercial arbitration is the term ordinarily applied to all business arbi- 
trament except arbitration of labor disputes and grievances. It is a substitute 
for litigation. Labor arbitration, discussed below, is a somewhat different kind 
of animal, born since collective bargaining, and some say an extension of it. 
Occasionally labor arbitration prevents litigation but more often it is a sub- 
stitute for strikes, lockouts and labor unrest. All of the Kansas cases discussed 
below are in the category of commercial arbitration. 


In this group is the settlement of accident claims. A large number of eastern 
insurance companies offer their policy holders and claimants the privilege of 
having their claims settled quickly by this method if the claimant so desires. 
It grew up in New York City and in 1917 through efforts of judges and litigants 
to relieve court dockets of congestion it expanded. The practice requires the 
consent of both parties and may include both property damage and personal 
injury claims."® 


The practice is not widespread outside of New York although there is no 


13. ere ee nee Heute Seine Same Som by Richard H. Plock, 34 Iowa Law Rev., p. 430 
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reason that it might not function as well anywhere, except that New York has 
a modern arbitration law designed to encourage arbitration. 


However, as near by as Kansas City, Mo., about one-half the casualty com- 
panies doing business there have an inter-company arbitration agreement, and 
claims between themselves are submitted to a three-man board of insurance 
men. It is part of a national agreement between some 200 companies.'? More 
than 8,000 cases were settled in 1953, about 85 of them in Kansas City, and 
near the start of this year they had only four old (1953) cases on the Kansas 
City docket. 


LABOR DISPUTES AND GRIEVANCES 


Arbitration clauses in collective bargaining agreements have become wide- 
spread since the War Labor Board encouraged them to relieve itself of some 
of its load during the last war. Such a clause is a provision in a contract to 
submit all or certain disputes that may arise under the contract. Of the many 
thousands of collective bargaining agreements now in effect in this country it 
is reported that more than 90% contain such clauses. This does not mean that 
all labor strife is settled by these magic formulas. Wage rates, the most trouble- 
some of all labor-management problems, are not often submitted to arbitration 
for the reasons mentioned earlier. But it does provide a formula for eliminating 
a myriad of other irritants arising out of differences in interpreting collective 
bargaining contracts. It can hardly be denied anymore that arbitration provides 
a most suitable forum for dealing with this type of differences. 


It will surprise some readers to learn that these clauses providing for arbitra- 
tion of disputes arising in the future are generally not legally enforceable. They 
are revokable”® by either party before an award is made, except where they have 
materialized into a submission of an issue to arbitration and the parties have 
made it a rule of court.”’ If there is any good reason for the rule in labor cases 
it reveals itself not to this writer but only to the more scholarly. It’s one of those 
rules that tagged along with the common law which we haven’t been able to 
shake loose except in those states which have struck it down by statute or de- 
cision and abrogated this part of the common law. 


Kansas decisions” have struck at this old rule but it has not been put to death. 
Missouri has clung to it and repeated it by statute, supposedly to protect un- 
suspecting parties from being deprived of their right to the use of the courts 
by arbitration clauses in insurance policies,”* but the language is broad enough 
to make unenforceable all agreements to arbitrate future disputes. The clause 
must be distinguished from the final arbitration award which is enforceable 
everywhere. Arbitration clauses nevertheless are desirable in labor and other 
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contracts because they demonstrate good faith of the parties and seldom does 
either party try to renege. 


If the parties should have any special reason for being cautious about getting 
an enforceable award, such as where a large sum of money is involved, the 
parties may do well to read the statute, follow its provisions, and reap the 
benefits thereof. As a practical matter enforcement of labor arbitration awards 
is seldom a problem, compliance being almost phenomenal. “For example, 
during the ten years ending in 1945, over 1,500 cases were heard in the full 
fashioned hosiery industry, without one case of non-acceptance. Only six of the 
first 5,000 cases heard by the Railroad Adjustment Board were litigated.”* 
Records in other fields are almost as good. 


Although there are no recorded actions for enforcement of labor arbitration 
awards in Kansas there is no apparent reason why they may not be enforced as 
any other breach of contract case, as discussed above. If the arbitration pro- 
cedure is in substantial compliance with our statute the submission and award 
could be made a rule of court as provided for by the statute. “Rule of Court””® 
is a term little used even in the legal profession, meaning judgment or order 
of a court. It has never been used in Kansas to make a labor arbitration award 
enforceable as a judgment of a court, but there is no apparent reason why it 
could not be so used as it is frequently used in commercial arbitration. 


It is surprising to learn that organized labor, one of the greatest benefactors 


of voluntary arbitration, has opposed making arbitration awards more easily 
enforceable than they are now. This is not due to any hostility to voluntary 
arbitration but to labor’s historic fear of the spectre of compulsory arbitration 
and of hostile courts and legislatures. 


All arbitration of labor grievances in this area is done in accordance with 
custom and common law. Seldom do the parties attempt to bring themselves 
under the statute, but as will be seen later, our court in Kansas has been so 
liberal that most arbitrations as practiced today would be declared to be in sub- 
stantial compliance with the statute.”* Certainly, though, the statute is followed 
more explicitly in commercial arbitration where the awards sometimes involve 
millions of dollars. 


Parties often do not know whether they are proceeding under statute or 
common law. Where the arbitration fails to meet the requirements under the 
statute it may be good and enforceable under the common law. This is generally 
the case.2”7 However, where there is an understanding that the arbitration will 
proceed in accordance with the statute and there is a substantial deviation there- 
from courts will often consider it a nullity.” 


24. Labor Relations and the Law, by Mathews, (1953) p. 406. 3 Rutgers L. Rev. 65. 
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An arbitration clause suitable for inclusion in a labor contract”? is proposed 
by the American Arbitration Association as follows: 

“Except for disputes, claims or grievances concerning (here state matters which are 
excluded from arbitration) any dispute, claim or grievance arising out of or re- 
lating to this agreement shall be submitted to arbitration under the Voluntary 
Labor Arbitration Rules, then obtaining, of the American Arbitration Association. 
The parties agree to abide by the award, subject to such regulation as any Federal 
agency having jurisdiction may impose. The parties further agree that there shall be 
no suspension of work when any such arbitrable dispute arises and while it is in 
process of adjustment or arbitration.” 

Experienced collective bargainers will draft their arbitration clauses and 
submission agreements so that they give to the arbitrator no more and no less 
authority than the parties want him to have. “The objective of restrictive and 
limited clauses is to try to insure a judicial determination of a controversy, to 
try to prevent the arbitrator from mediating or compromising the dispute and 
expanding or changing the written agreement of the parties. Typical of these 
are the arbitration clauses which provide that ‘the arbitrator may not vary or 
modify the terms of the contract’. . . ‘the arbitrator must decide all questions 
in accordance with the Agreement and shall not do nor subtract herein’. . . 
‘the authority of the Board of Arbitration shall be only to interpret the pro- 
visions of this agreement and apply such provisions to the particular case pre- 
sented to it’. . . ‘any arbitration must conform to the terms of this Agreement 
and cannot go beyond the terms thereof; nor shall the arbitration directly or 
indirectly rewrite or insert new clauses in this Agreement.’ ”*° 


An example of the kind of arbitration clause to avoid is as follows: “If any 
grievance is not settled it will be submitted to an arbitrator for final and binding 
decision.” This kind of a clause provides no method of selecting an arbitrator, 
does not define his jurisdiction and gives him blank check authority, unless the 
parties can agree upon limitations at the time of the actual submission. 


Arbitration clauses sometimes outline a few basic rules of procedure and 
usually provide a method of selecting arbitrators. A permanent arbitrator may 
be named therein. If cases are to be heard on an ad hoc basis they usually pro- 
vide that each side will appoint one arbitrator and that the two will select the 
third, or that the arbitrator or arbitrators will be chosen from a list of five 
names to be submitted by the Federal Mediation and Conciliation Service*’ 
from its panel of labor arbitrators. If a single arbitrator is to handle the case, 
for example, each side will strike one name at a time until only one remains. 
He is the chosen arbitrator. The F.M.C.S. panel is composed of several hundred 
persons, not government employed, experienced in labor arbitration. 


When the company and the union select members of a tri-parte board they 
often select a representative or advocate for their own side rather than an im- 
partial arbitrator, but the third party or middle man must be neutral. The prac- 


29. For other specimen arbitration clauses and submission agreements see Arbitration of Labor Disputes, by 
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tice is not looked upon with favor, but it satisfies the party who feels that he 
must have a friend in court, and where it is open and recognized for what it 
is by both sides it leaves them on equal footing. In other kinds of arbitration, 
courts do set aside awards where it is learned that one of the arbitrators was 
not neutral, even where the decision was unanimous.”” 


A submission defines the dispute, states the issue which is to be decided by 
the arbitrator. It is most important for it is a substitute for pleadings and it 
tells the arbitrator just what questions he is expected to settle. If the submission 
is not properly stated the arbitration can fail its purpose.?? Reducing the issue 
to writing once in a while clarifies the dispute, and brings the parties to an 
understanding without a hearing. If the parties cannot agree on the wording 
of the submission it may be advisable for the complainant to submit a claim or 
demand and for the respondent to file an answer. Sometimes the matter can 
be brought to issue in this manner. Once in a great while the arbitrator is called 
upon to help the parties frame the issue. 


The following is an example of an explicit statement of the issues in a recent 
labor case submitted to arbitration as called for by an arbitration clause in a 
collective bargaining agreement: 

“On Friday, June 26, 1953, management changed the working schedules of (specify- 
ing employees) from Monday through Friday to Tuesday through Saturday for the 
work-week beginning June 29, 1953. Was this change in schedule authorized by 
the collective bargaining agreement between the Company and the Union dated 
May 15, 1953, particularly Article 15, Section 3, Paragraph 1 thereof, or was this 
change in schedule prohibited by said agreement, particularly Article 16, Paragraph 
3 thereof, without (a) straight-time pay for Monday, June 29, 1953: (b) overtime 
pay for Saturday, July 4, 1953?” 


In another case the issue, which the arbitrator was required to decide under 
the evidence submitted at the hearing, was pin-pointed as follows: 


“(a) Should (employee named) be reinstated in the job which he held prior to 
discharge on July 4, 1953; (b) if he should be reinstated, is he entitled to any 
payment for his loss of earnings from July 4, 1953, to the date of the award herein; 
(c) if he is entitled to any payment for the loss of earnings what is the amount of 
such payment?” 


SEVEN STEPS IN LABOR ARBITRATION 


The principal steps in labor arbitration may be summarized as follows: 
. Arbitration clause in collective bargaining agreement. (This step is not essential. 
Arbitration may begin at step two.) 
. The submission—Reducing the disagreement to a concise written statement of 
the issue. 
. Selection of arbitrator or. board. 
Setting time and place of hearing. 
. Hearing—Presentation of evidence and arguments by both sides, more or less 
informally. 
. Award—Arbitrator’s decision. Usually includes his reasoning. 
y. AT.&S.F.. 60 Kan. 499, 57 P. 101. American Bagle Fire Ins. Co. v. N.J. Ins, Co, 240 N.Y. 
Raickerbocker and Sheilalyna Inc 16 NYS 2d 435, ATASE Ry. ¥. Brocherhood, 26 
Pod 413, 419 (1928). 
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7. Enforcement or Appeal—(Seldom necessary). Enforcement may be had by the 
methods discussed above. On appeal the award may be reviewed by a court and 
set aside only on those half dozen grounds stated above. 


ARBITRATION AT COMMON LAW 
At common law, arbitration is a contract; a contract to submit a controversy 
to a neutral person or persons for settlement, and to be bound by his or their 
decision. In case the decision or award should not be complied with, the party 
who prevails, may sue the loser for breach of his agreement to comply, and in 
the absence of fraud, gross mistake or misconduct on the part of the arbitrator 
or substantial breach of a common law rule he is entitled to recover. 


Arbitration at common law is almost that simple, although there grew up 
with it certain rules, principal of them being: “The submission agreement may 
be oral and may be revoked at any time before the rendering of the award. The 
tribunal, permanent or temporary, may be composed of any number of arbi- 
trators. They must be free from bias and interest in the subject matter and may 
not be related by affinity or consanguinity to either party. The arbitrators need 
not be sworn. Only existing disputes may be submitted to them. The parties 
must be given notice of hearings and are entitled to be present when all the 
evidence is received. The arbitrators have no power to subpoena witnesses or 
records and need not conform to legal rules of hearing procedure other than to 
give the parties an opportunity to present all competent evidence. All the 
arbitrators must attend the hearings, consider the evidence jointly and arrive 
at an award by a unanimous vote. The award may be oral, but if written all 


the arbitrators must sign it. It must dispose of every substantial issue submitted 
to arbitration. An award may be set aside only for fraud, misconduct, gross 
mistake or substantial breach of a common-law rule. The only method of 
enforcing the common-law award is to file suit upon it and the judgment thus 
obtained may be enforced as any other judgment. Insofar as a state arbitration 
statute fails to state a correlative rule and is not in conflict with any of these 
common-law rules, it may be said that an arbitration proceeding under such 


statute is governed also by these rules.”** 


The main difference between common law and statutory arbitration is that 
“under a common law arbitration the award is enforced by an independent 
action upon it or upon the bond of submission, while a statutory award may 
be made the rule of the court and an execution is issued on the judgment,”®” a 
more summary method of enforcement. 


STATUTORY ARBITRATION IN KANSAS 


Our Kansas statute*® was enacted in 1876, and has not since been revised. 
It does not compare with modern statutes such as those of New York, New 
Jersey and Massachusetts and a dozen other states,” but it does affirmatively 
stamp approval upon arbitration and makes provisions to expedite its use. A 
simple statute has merit for too much statute and procedure on the other hand 


34. Prentice-Hall Inc., Employee Relations and Arbitration Report; page 60,103. Leigh Coal and Navigation 
Co. v. CRRNJ, 33 F. Supp. 362. 

35. wr v. 87 Kan. 492, 495. 

36. G.S. 1949, 5-201-213. 

37. See American Arbitration, by Frances Kellor, p. 46. 
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could spoil the simplicity and convenience which make the method acceptable. 


Does statutory arbitration supersede, add to or limit common law arbitration? 
The answer in nearly all states is that the statute does not abrogate common law 
arbitration. Most arbitration statutes and our own in Kansas appear to be clearly 
declaratory of, concurrent with, supplementary to and an enlargement upon 
the common law.’?’” Parties may proceed the customary way under common 
law or under the statute*® and it is not necessary for them to specify either 
method or even be cognizant of any distinctions. 


The New York statute enacted in 1920 is considered to be the most modern 
and perhaps a model. It brushes away some of the old common law rules, makes 
binding and enforceable agreements to arbitrate future as well as present dis- 
putes. Justice Cardozo wrote the opinion which gave it a stamp of approval.?? 


The first section of the Kansas statute (G.S. 1949, 5-201) reads: 


“That all persons who shall have any controversy. . . may submit such controversy 
. to the arbitration of any person or persons, to be mutually agreed upon by the 
parties and they may make submission a rule of any court of record in this state.” 


The first part is merely a restatement of the common law. The last fifteen words 
add to it and provide in effect that the award may be made an order or judgment 
of the court. Other sections of the Kansas statute provide that the parties may 
enter into a performance bond, may have the benefit of legal process in sub- 
poening witnesses, for penalty in case of disobedience of subpoena, for oaths 
of arbitrators and witnesses, that the award shall be signed by a majority of the 
arbitrators, that judgment of a court may be had upon filing a copy of the 
award, for attachment or execution thereon, and it states those conditions under 
which the award may be set aside. Depositions may also be taken for use at 
such hearings.“ These provisos are permissive and offer advantages of which 
the parties may avail themselves if they care to follow the statute. 


The Kansas statute nowhere refers specifically to labor arbitration and none 
of the score of cases which reached our Supreme Court dealt with arbitration 
of labor matters, but the first section of the statute providing for arbitration 
of “any controversy” is broad enough to include it. Another article of our 
statute dealing with permanent labor arbitration tribunals, not selected by the 
parties, was repealed in 1951 because of disuse.*' 


The attitude of our court is reflected in the cases discussed below. In one of 
the earliest,*? an arbitrament between two partners, the court held that judg- 
ment should go as a matter of course to the party who prevailed at the arbitra- 
tion, in the absence of sufficient legal objections. This is the general rule, how- 
ever, in a later case? a disttict court was sustained in overturning an award 
where no legal defect was apparent, the upper court stating that “presumably, 
the grounds upon which the court set it aside warranted the action taken.” Sus- 


~ 37%. Commercial Arbitrations and Awards, W: ny p. 2. 
38. French v. Petrinovic, 184 Misc. 406, Pak 8. 179. 
39. Sockovien ¥. Arbib & Houlbers Inc., 230 N.Y. 21, 130 N.E. 288 (1921). 
41. GS. ig 0-299 9. 
1 v. ATcabe, 22 Kansas 768 ( 


879). 
. Thompson v. Barber, 87 Kan. 692 (1912), 125 P. 33. 
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taining a lower court on no more than a presumption that it must have had 
some unknown ground does not appear to be sound nor serve the purpose of 
review. Furthermore, it is axiomatic that presumptions run in favor of arbitra- 
tion awards and not against them, and this attitude favoring them is apparent 
in Kansas cases that came later. 


A number of minor errors in the arbitration procedure were the subject of 
the opinion in Weir v. West** The parties intended to proceed under the 
statute, but deviated in several respects, such as not swearing arbitrators, failing 
to specify time and place, not signing the award and not delivering a copy of 
it as outlined in the statute. One party, therefore, chose to regard the award as 
null and void. The court upheld the award stating that the agreement to submit 
was valid, the arbitrators had jurisdiction and that the award was binding, 
“no matter what errors,” until the court in which the award was filed set it 
aside. 


But in the very next case*’ they weren’t so sure, stating that where the parties 
undertake to enter into a submission under the statute, they must follow strictly 
the statutory requirements. The opinion hinted that the award, notwithstanding, 
might be good under the common law if the prevailing party chose to enforce 
it as such.*© 


In 1884 Judge Brewer in Groat v. Procht*’ said of a common law arbitration 
where no attempt had been made to follow the statute; “yet arbitration proceed- 
ings ought to be encouraged;-and, so far as is consistent with the preservation 
of the rights of the parties, full force and effect should be given to them. As 
a general proposition, we think it may be laid down that an award is a merger 
of the original claim, and a bar to a suit thereon,” and “every presumption is 
to be made in favor of the correctness of the award.” 


In Russell v. Seery** the parties in dispute over a land boundary agreed to 
arbitration and further that it would not be necessary to swear the arbitrator or 
witnesses. The loser then used this deviation from the statute and the contention 
that the award was not supported by the evidence as reasons for not complying 
therewith. The Supreme Court would not allow the award to be set aside on 
the first ground nor on the second ground unless there was mo evidence on 
which to support the award. 


The Kansas court went a long way toward making attempts at arbitration 
valid and enforceable by the statutory summary method in the case of Hopper v. 
Fromm.” It said, “we reach the conclusion that nothing is essential to that 
purpose except an agreement to arbitrate, followed by an award in writing, 
signed by the arbitrators or a majority of them.” It went on to point out that 
deviation from the statute in other respects such as not giving a bond, not speci- 
fying time and place of hearing and not swearing arbitrators and witnesses were 


. Weir v. West, 27 Eee, 650. 
th, 33 Kan. 438, 6 P. 569. 
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optional or mere irregularities and not sufficient to prevent the operation of 
the statute. 

Misbehavior on the part of arbitrators, conferring with one side without the 
knowledge or consent of the other was grounds for setting aside an arbitration 
award in the case of Whitehair v. Kansas Flour Mill.*® Gross mistake was the 
ground in Rogers v. Lindsay,*' and Swisher v. Dunn.” An arbitrator deciding 


more than the issue submitted to him was another in Gillioz v. City of Em- 
53 
poria. 


It is not the function of courts to consider the evidence and try an arbitration 
case de novo. All doubt must be resolved in favor of the award and it may be 
set aside only for “legal defect,” “fraud,” “corruption,” “other undue means” or 
“misbehavior of the arbitrator.” This is our court’s attitude as late as 1939,> 
and the latest pronouncement on the matter. 


COMPULSORY ARBITRATION 


Before bringing this article to a close perhaps a word should be said of com- 
pulsory arbitration. Compulsory arbitration is provided for in some states for 
disputes in public utilities and other specified industries. Some provide a state 
agency such as Missouri's State Board of Mediation®’ whose duty it is to mediate 
and if necessary to hear the dispute and render a decision binding on the parties. 
This may be followed by seizure. Courts are far from any unanimity of opinion 
as to the constitutionality of such laws. 


The one attempt at such legislation in Kansas was the Court of Industrial 
Relations in 1920.°° Although the statute providing for it still clutters our 
statute book, three important sections of it were declared unconstitutional in 
the Wolff cases*’ and the rest rendered so impotent that the State Labor Com- 
missioner, the successor to the Industrial Court, never attempts to use it for 
compulsory settlement of disputes. The labor commissioner lends his offices 
for mediation and concilation purposes where invited to do so, but compulsory 
arbitration does not exist in Kansas. 


. Whitehair v. Kansas Flour Mills, 127 Kan. 876, 275 P. 190. 
. Rogers v. Lindsay, 89 Kan. 412, 416, 131 P. 150. 
. Swisher v. Dunn, 89 Kan. 412, 131 P. 571. 
- Gillioz v. City of Emporia, 149 Kan. 539, 88 P. 2d 1014. 
. Gillioz v. City of Emporia, 149 Kan. 539, 88 P. 2d 1014. 
found also to Florida, Indians, Michigan, Nebraska, New Jersey, Penamjivania and Wiscoosia, 
56. G.S. 1949, 44-601 et seq. 
57. Wolff Packing Co. v. Court of Industrial Relations, 267 U.S. 552, 69 L. Ed. 785. Also 262 U.S. 522, 67 
L. Ed. 1103, 43 S.Ce. 630. 
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LAW LISTS APPROVED BY A.B.A. COMMITTEE 


According to a “Release” dated December 30, 1953, the following publish- 
ers of law lists and legal directories have received certificates of compliance 
from the Standing Committee on Law Lists of the American Bar Association 


for their 1954 editions. 


COMMERCIAL LAW LISTS 


A.C. A. List 


Associated Commercial Attorneys List 
165 Broadway 
New York 6, New York 


American Lawyers Quarterly 
The American Lawyers Company 
1712 N.BC. Building 
Cleveland 14, Ohio 


B. A. Law List 


The B. A. Law List Company 
161 West Wisconsin Avenue 
Milwaukee 3, Wisconsin 


Clearing House Quarterly 
Attorneys National Clearing House Co. 


1645 Hennepin Avenue 
Minneapolis 3, Minnesota 


The Columbia List 


The Columbia Directory Company, Inc. 


320 Broadway 
New York 7, New York 


The Commercial Bar 
The Commercial Bar, Inc. 
521 Fifth Avenue 
New York 17, New York 


C-R-C Attorney Directory 
The C-R-C Law List Company, Inc. 
50 Church Street 
New York 7, New York 


Forwarders List of Attorneys 
Forwarders List Company 
38 South Dearborn Street 
Chicago 3, Illinois 


The General Bar 
The General Bar, Inc. 
36 West 44th Street 
New York 36, New York 


International Lawyers Law List 


International Lawyers Company, Inc. 
33 West 42nd Street 
New York 18, New York 


The National List 


The National List, Inc. 
75 West Street 
New York 6, New York 


Rand McNally List of Bank Recommended 
Attorneys 
Rand McNally & Company 
P. O. Box 7600 
Chicago 80, Illinois 


Wright-Holmes Law List 
Wright-Holmes Corporation 
225 West 34th Street 
New York 1, New York 


GENERAL LAW LISTS 


American Bank Attorneys 
American Bank Attorneys 
18 Brattle Street 
Cambridge 38, Massachusetts 


The American Bar 
The James C. Fifield Company 
121 West Franklin 
Minneapolis 4, Minnesota 
The Bar Register 
The Bar Register Company, Inc. 


One Prospect Street 
Summit 1, New Jersey 


Campbell's List 
Campbell's List, Inc. 
905 Orange Avenue 
Winter Park, Florida 


International Trial Lawyers 


Central Guarantee Company, Inc. 
141 West Jackson Boulevard 
Chicago 4, Illinois 
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The Lawyers Directory 
The Lawyers Directory, Inc. 
17 South High Street 
Columbus 15, Ohio 


The Lawyers’ List 
Law List Publishing Company 
111 Fifth Avenue 
New York 3, New York 


Russel! Law List 
Russell Law List 
10 East 40th Street 
New York 16, New York 


GENERAL LEGAL LIBRARY 


Martindale-Hubbell Law Directory 
Martindale-Hubbell, Inc. 
One Prospect Street 
Summit 1, New Jersey 


INSURANCE LAW LISTS 


Best's Recommended Insurance Attorneys 
Alfred M. Best Company, Inc. 
75 Fulton Street 
New York 7, New York 


Hine’s Insurance Counsel 
Hine’s Legal Directory, Inc. 
38 South Dearborn Street 
Chicago 3, Illinois 

The Insurance Bar 


The Bar List Publishing Company 
State Bank Building 
Evanston, Illinois 


The Underwriters List 


Underwriters List Publishing Company 
308 East Eighth Street 
Cincinnati 2, Ohio 


PROBATE LAW LISTS 


Recommended Probate Counsel 
Central Guarantee Company, Inc. 
141 West Jackson Boulevard 
Chicago 4, Illinois 

Sullivan’s Probate Directory 
Sullivan’s Probate Directory, Inc. 
84 Cherry Street 
Galesburg, Illinois 
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STATE LEGAL DIRECTORIES 
The following state legal directories pub- 
lished by The Legal Directories Publish- 
ing Company 
1072 Gayley Avenue 
Los Angeles 24, California 
Arkansas-Louisiana Legal Directory 
Delaware-Maryland-New Jersey Legal 
Directory 
Florida-Georgia Legal Directory 
Illinois Legal Directory 
Indiana Legal Directory 
Iowa Legal Directory 
Kansas Legal Directory 
Kentucky-Tennessee Legal Directory 
Missouri Legal Directory 
Mountain States Legal Directory 
(for the States of Colorado, Idaho, Mon- 
tana, New Mexico, Utah and Wy- 
oming) 
New York Legal Directory 
Ohio Legal Directory 
Oklahoma Legal Directory 
Pacific Coast Legal Directory 
(for the States of Arizona, California, 
Nevada, Oregon and Washington ) 
Pennsylvania Legal Directory 


Texas Legal Directory 
Wisconsin Legal Directory 


FOREIGN LAW LISTS 


Canadian Credit Men’s Commercial Law 
and Legal Directory 
Canadian Credit Men's Trust Associa- 
tion, Ltd. 
137 Wellington Street, West 
Toronto, Ontario, Canada 
Canadian Law List 
Cartwright & Sons, Ltd. 
24 Adelaide Street, East 
Toronto, Ontario, Canada 
Empire Law List 
Butterworth & Co. (Publishers) Led. 
88 Kingsway 
London W. C. 2, England 
The International Law List 
L. Corper-Mordaunt & Company 
Pitman House 
Parker Street 
London, W. C. 2, England 
Kime’s International Law Directory 
Kime’s International Law Directory, Ltd. 
4 New Zealand Avenue 
London, E. C. 1, England 
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THE KANSAS COOPERATIVE MARKETING ACT 


By RALPH E. HOKE, Prairie Village* 
Member of the Kansas Bar, Johnson County, Kansas 


Although there is in almost every town and city in Kansas at least some form 
of a farmer cooperative association, very few of our Kansas attorneys are 
familiar with their corporate structure or understand the basic philosophy 
responsible for that structure. As a result, many of these business organizations 
are unable to find local counsel who can adequately and sympathetically advise 
them concerning their specialized problems. It was with the thought of dis- 
closing a new field of service for attorneys in Kansas, therefore, that this paper 
was written. 


The Kansas Cooperative Marketing Act (Ch. 17, Art. 16, General Statutes 
of Kansas, 1949, Corrick), along with its counterparts in the other forty-seven 
states, characterizes an epoch during which was fashioned perhaps the most 
unique agricultural system of modern times. That system has included such 
well-known descriptive features as Land Grant Colleges, Agricultural Experi- 
ment Stations, Extension Service, Federal Land Banks, Capper-Volstead Act, 
Farm Credit Administration, and others too numerous to mention here. In 
1909, President Theodore Roosevelt said:' 


“So far the farmer has not received the attention that the city worker has received 
. . . The problems of farm life have received very little consideration and the result 
has been bad for those who dwell in the open country, and therefore bad for the 
whole nation. We were founded as a nation of farmers, and in spite of the great 
growth of our industrial life it still remains true that our whole system rests upon 
the farm, that the welfare of the whole community depends upon the welfare of the 
farmer. . . .” 


And in 1947 Fortune Magazine said (The Farmer Goes to Town, Fortune 

Magazine, Oct., 1947, pp. 89-98) : 
“One of the great social and economic shifts of U. S. history has, in this time of 
breaking of nations, gone largely unheralded. It is the radical change in the life and 
outlook of the American Farmer, who has regained his birth right—in many cases 
with accrued interest. It has happened within a single generation. . . . It is perhaps 
the greatest single factor now tending to assure the continued stability of the U. S. 
economy and the revitalization of the American Spirit. . 


At the time this issue of the Journal goes to press, the alias of the United 
States will be debating the advisability of proposed changes and alterations in 
that unique policy, but it is safe to predict that the basic concepts of that policy, 
developed over a half century and during administrations of both major po- 
litical parties, will remain unchanged. It is equally safe to conclude that the 
emery cooperative marketing association will continue as an essential part 
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of that Policy and its importance will continue to grow, proportionally, in the 
future.’ 


In the beginning, the evolution of cooperative marketing was hindered by 
our inherited common law prescriptions against combination and conspiracy. 
In 1913 the Supreme Court of Iowa enjoined the joint marketing operations of 
the Decorah Farmers Cooperative Society in buying, selling and shipping hogs 
on the ground that the association was a combination in restraint of trade? In 
1918 the Colorado Supreme Court held that a joint marketing effort by the 
Wray Farmers Grain Company was an illegal restraint of competition.‘ Partly 
as a result of such pressures, farmers turned to the state legislatures and to the 
Congress for the legal right to group action. Kansas was one of the first of the 
Plains States to adopt a marketing act.’ In little more than a decade, similar 
enabling legislation existed on the statutes of every state of the Union. In 1928, 
the United States Supreme Court declared: “The opinion generally accepted 
and upon reasonable grounds, we think, . . . is that the cooperative marketing 
statutes promote the general interest.”© The important thing for our purpose 
is to realize that the Cooperative Marketing Act, as construed by the Supreme 
Court, states the public policy of the State of Kansas,’ and that such policy is 
an integral part of that unique American farm policy which has established the 
technological supremacy of American Agriculture and caused it to become the 
wonder and envy of the modern world. 


Section 17-1604 provides for marketing or “supplying” activities or joint 
marketing and “supplying.” The language of the Act, itself, confers broad 
powers in the field of marketing agricultural products. By Supreme Court 
construction® equally broad powers are conferred in the field of the procure- 
ment of farm supplies. Thus, the production and refining of crude oil has been 
held to be within the powers of a farmer cooperative association organized 
under the Act.” In reaching these conclusions the Court has construed Sections 
17-1601, 17-1604 and 17-1605(g) together, as a whole.'® Certain benefits 
of the general corporation code are extended to farmer cooperative associations 
by a companion decision’’ construing Section 17-1628. At the same time this 
Section, in conjunction with Sections 17-1619 and 17-1626, denies the applica- 
bility to such associations of any other provisions of law which are in conflict 
wtih or inconsistent with the express provisions of the Act. 


In the limited space available it hardly seems necessary to point out features 
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obvious from the provisions of the Act, such as number of incorporators, eligi- 
bility for voting membership, required contents of articles, and filing fees. The 
remainder of the paper, therefore, will attempt to devote itself to pointing out 
those features the significance of which might not be readily apparent to those 
not familiar with the incorporation of such organizations. These more particu- 
lar features fall into two categories: first, those involving cooperative ideology, 
and second, those involving the corporate structure itself. Counsel should ap- 
preciate that he is working with a body of philosophy, and that certain philo- 
sophical concepts are essential to the complete nature of the organization being 
created or being advised. One of the first of these is the principle commonly 
referred to as “one man, one vote.” This principle means equality of voice in 
management by shareholders, regardless of aggregate common share holdings. 
In the recent case of Hill, et al, v. Partridge Cooperative Equity Exchange, 
et al,’* construing Section 17-1606, the Supreme Court held that where stock 
in these separate instances was issued jointly to brothers, a husband and a wife, 
and a father and a son, respectively each of the individuals was a member and 
entitled to vote, since Section 17-1606 (and apparently the bylaws) contains no 
requirement that a member hold any specific amount of stock. The issue in the 
case involved the determination of the correct aggregate number of members 
for the purpose of increasing the authorized capital stock. In the same decision 
the Court held that the known heirs of a deceased shareholder were not en- 
titled to vote, since no shares had been issued to such heirs and, apparently, they 
had made no effort to qualify themselves as members of the cooperative. The 
additional point to be made here is that this cooperative voting principle is one 
which is permitted but is not secured by the statute itself, Section 17-1613 pro- 
viding that, “The articles of incorporation or the bylaws may provide that no 
member or stockholder shall be entitled to more than one vote.” Therefore, 
express provision for this feature must be made in the articles or bylaws, prefer- 
ably the former. 


In connection with the one-vote principle, there has developed among farmer 
cooperators the concept of denying the right of proxy and substituting the 
procedure of the “mail ballot,” which appears to have the advantage of per- 
mitting the absent member to vote upon specific propositions. This is considered 
desirable in view of the close and intimate relationship of the participants as 
both the shareholders and customers of the cooperative. Great value is placed 
upon securing the individual assent or dissent of each participating farmer mem- 
ber, as distinguished from technical corporate majorities (Section 17-1609(c). 


Perhaps the most singular feature of the cooperative marketing association is 
the corporate financial structure. Orthodox investment concepts are modified 
by the fact that the cooperative operation is auxiliary to the individual farming 
operations of the members. Certain practical principles result from this cir- 
cumstance. The equity capital of the association represents a diversion of capital 
funds from individual income producing units, rather than an investment of 
surplus funds by investors. Thus, cooperative marketing associations may be 
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expected, in many cases, to be formed with insufficient equity capital, judged 
by ordinary business standards, and the cooperative, even more than conven- 
tional corporations, must expect to achieve satisfactory capitalization through 
reinvestment of the results of operations. However, since the cooperative 
activities will remain auxiliary to the individual income producing activities of 
the participants, provision must be made for the return of capital itself, when 
the participant, for whatever reason, no longer uses these auxiliary services, 
for the very nature of the cooperative activities, as a supplement to individual 
farming activities, will probably prevent the development of an investment 
market where the individual may liquidate his capital holdings outside the 
cooperative organization itself. 

As a result of the foregoing conditions, equity capital, whether in the form 
of common shares, or of memberships in the case of a nonstock association, gen- 
erally bears no return. Return on capital, as such, is reserved for the case of 
preferred stock or other capital contributed from surplus funds of individuals 
usually in amounts disproportionate to the uses, if any, which the contributor 
expects to make of the auxiliary services. Further, it is considered desirable to 
maintain at a minimum the equity capital which carries a vote and a voice in 
management in order that such vote may be recovered by the association at 
minimum expenditure when the holder ceases to be a user of the services, for 
farmer cooperatives have found by experience that it is absolutely essential to 
the vitality of the organization that management be retained in the hands of 
active users of the cooperative services. As a solution to these problems, farmer 
cooperatives, in conjunction with the State Colleges and other governmental 
research agencies, have conceived and evolved a financial technique commonly 
known as the “revolving fund,” which will be discussed later in connection with 
the net earnings of the cooperative association.’* 


Another definitive characteristic of the cooperative marketing or purchasing 
association is the handling of the revenues realized from the cooperative activi- 
ties. Cooperatives have conceived and universally use the term “net savings” 
in place of net income and, since they employ ordinary accounting principles, 
there seems to be no reason for denying them the courtesy of using their term- 
inology."* 

The Marketing Act contains no requirement as to the specific manner in 
which the additional price from joint marketing, or net savings from joint pro- 
curement, shall be realized by the participating producer. Section 17-1602 pro- 
vides that associations organized thereunder shall be deemed nonprofit “inas- 
much as they are not organized to make profit for themselves, as such, or for 
their members as such, but only for their members as producers.” 


Section 17-1605 (c) provides that the association may act “as the agent or 
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representative of any member or members. . .” in connection with any of the 
lawful corporate purposes. Paragraph (h) of Section 17-1609 permits the 
bylaws to provide for the amount which each member or stockholder shall be 
required to pay annually or from time to time, if at all, to carry on the business 
of the association, or the charge, if any, to be paid by members for services ren- 
dered by the association. Combined, these provisions suggest an agency (or 
even a trust) relationship between the association and the individual producer 
and may be contrasted with the provisions of Section 17-1501 (Cooperative 
Societies). Thus, the “realization” by the participating producer takes the form 
of an accounting by the cooperative agent-trustee. Probably the foregoing 
analysis applies more clearly to the nonstock association, although the use of 
the device of capital stock should not change the analysis when appropriate 
safeguards are included.’ 


On the other hand, where these permissive terms and arrangements are fore- 
gone by the cooperative association, then Paragraph (j) of Section 17-1609, 
which authorizes the bylaws to state “the amount of annual dividends. . ., and 
the manner in which the remainder of the association's profits shall be prorated 
in the form of patronage dividends. . .” suggests a legal relationship between 
the marketing association and the member or patron similar to that authorized 
or provided for by Section 17-1501 (Cooperative Societies) and more in the 
nature of arm’s-length dealings between two principals, instead of between 
agent and principal. These two possible relationships may be only the two 
sides of a single coin but they require a slightly different orientation for the 
draftsman. Perhaps it should be noted here that in these matters which are 
more peculiarly cooperative than corporate, gratuitous assistance and advice are 
available to counsel from the Wichita Bank for Cooperatives and from various 
regional cooperative organizations which maintain house counsel. The stable 
development of cooperative associations, including regional and terminal asso- 
ciations, has tended to relieve the marketing contract of its vital role in the 
cooperative marketing function. But, where the marketing contract continues 
to be employed, provision for the realization by the producer of the benefits of 
cooperative marketing is often placed in the contract. The statutory authoriza- 
tion for the marketing contract is found in Section 17-1616. 


The Act provides for the organization of associations “with or without 
capital stock.” Section 17-1607, which lists the required contents of the appli- 
cation for charter, provides that, if the association is organized with capital stock, 
the application shall state the amount of the stock and the number of shares 
and the par value. If the capital stock be divided into preferred and common, 
the application must also state the nature of the preferences and privileges 
granted to each. In an association so organized, extraneous income not resulting 
from the marketing or purchasing operations would inure to the benefit of the 
members, in proportion to their shareholding. Thus, shareholding would de- 


15. Section 17-1604 provides that the association may deal in the em of commenters and sunter eng pee 
mitted service to nonmembers. Thus, the association also act as nonprofit agent of  quemanos = on 
within certain limitations. For a discussion of the relationship between association producers, 

Corporation Law on the Marketing ———— A. pte Jensen 22 Washington = = 1- is, Fa. 
1547, reprinted in Dee. Corporate ¥ Association Law and Accownting—I1 950, American Institute of Coopera- 
tion, Washington, D. 
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termine the “property rights and interest” of the members in those items or 
funds which, for whatever reason, escaped cooperative allocation and lodged 
in the earned surplus of the corporation. However, Subparagraph (f) covers 
associations without capital stock and provides: 
“(f£) If organized without capital stock, whether the property rights and interest 
of each member shall be equal or unequal; and if unequal, the application shall set 
forth the general rule or rules applicable to all members by which the property 
rights and interest, respectivey, of each member may and shall be determined and 
fixed; and the association shall have the power to admit new members who shall 
be entitled to share in the property of the association with the old members, in 
accordance with such general rule or rules. This provision of the application for 
charter shall not be altered, amended, or repealed except by the written consent or 
the vote of three-fourths of the members.” 

It seems reasonable to interpret Paragraph (f) as a realization by the legis- 
lators that, in the absence of specific provision to the contrary, members of a 
nonstock corporation would share any additions to corporate reserves equally, 
on a per capita basis. Furthermore, under the common law rule in regard to 
such corporations, one who, for any cause, ceases to be a member of a nonstock 
association loses his interest in the corporation.'® Of course, a member or patron 
acquires an interest or credits in funds “held” by the association on grounds other 
than membership. A clear distinction should be drawn between amounts 
claimed by a member under his contract (whether contained in a separate mar- 
keting contract or in bylaw provisions proclaiming the cooperative mode of 
operation) and amounts claimed by him by reason of his membership in the 
association.'’ This distinguishment is equally necessary in the case of an asso- 
ciation organized with capital stock. It is to be noted that the prevailing prac- 
tice among farmer cooperative associations is to so extend the field covered by 
the marketing contract, or the bylaw which spells out the cooperative plan, 
that little or no funds inure to the corporation, as such, but that the entire net 
receipts of the association remain the funds of the members and patrons in the 
hands of the nonprofit agent. There is, of course, an opposite view which argues 
for financial stability through increasing the proportion of funds to which the 
association has title. 


Perhaps, in closing, a few words should be directed to the matter of procedure. 
In Section 17-1607 it is provided that each association formed under the Act 
must prepare and file “an application for a charter,” and that such application 
shall be filed in accordance with the provisions of the general corporation law. 
In Section 17-1608 reference is again made to “charter” and it is provided that 
amendments to the charter shall be approved by the “charter board.” In Con- 
sumers Cooperative Association v. Arn, 163 K. 489, 183 P. 2d 453, p. 456, 
the Supreme Court held it to be the intent of the Legislature that the filing of 
articles of incorporation and amendments thereto under the Cooperative Mar- 
keting Act be conformed to the procedure provided under the general corpora- 
tion code, and pointed out that provision for approval by the charter board was 


Mdsan 152 Fle . 65 So. 625; ‘a the last At RY RR yy aa iT 1605. wenn 
188, 165 so, on 

17. Hood River Orchard Compan sn, aio, che | Ore. 158, mance of Paragraph (1) See, also, Bogardus v. Santa Ana 
Walnut Growers Assn., 41 Cal. App. 24 939. 108 P. 2d 52. 
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expressly repealed by Section 154, Chapter 152, Laws, 1939. Thus, it would 
appear proper, when organizing under the Marketing Act, to file articles of in- 
corporation, rather than an application for charter, with the Secretary of State. 


It must be obvious that much more comment could be made on such a sig- 
nificant piece of legislation as the Kansas Cooperative Marketing Act. It ex- 
presses the public policy of the State of Kansas toward Agriculture, one of the 
state’s primary industries. Further, it is quite probable that the technique of the 
cooperative marketing of agricultural products will see continued development. 
If that development is to bring continued benefit to Agriculture in Kansas, and 
thus to all, it must have the understanding, if not the sympathy, of the Kansas 
Bar. The genius of American Agriculture has been that, while meeting the 
requirements of technology and the food requirements of the nation, it has re- 
tained its family farm characteristic and thus has made a great contribution to 
the social and political life of the state and nation, as well. 


SHEPARD'S CITATIONS CELEBRATES ITS 80TH BIRTHDAY 


In the course of publishing articles of interest to the legal profession, we pause 
to note the eightieth anniversary of Shepard’s Citations without whose citation 
system the preparation of most of these articles would have been much more 
difficult than it was. 


In 1873, Frank Shepard began providing attorneys in Chicago with a case 
citation service limited in scope and cumbersome in form. Now, eighty years 
later, there are compact Shepard publications meeting the citation requirements 
of every attorney in every jurisdiction throughout the United States. Basic 
bound volumes kept current with periodic cumulative supplements show cita- 
tions to every case reported in the state reports and in the National Reporter 
System and to every case decided in the federal courts as well as citations to con- 
stitutions, to statutes, and to other repositories of the law. 


To have extracted from citing sources and to have compiled in readily usable 
form millions upon millions of citations and to add to such compilations almost 
a million and a half new citations each year would alone represent an accom- 
plishment worthy of noting here. The Shepard publications, however, comprise 
much more than a mere listing of citing references. Within the scope of each 
publication there are indicated by letter-form abbreviations all the available 
“history” of each cited case and all the “treatment” accorded each cited case by 
the authorities citing it as well as both the legislative and judicial “history” of 
each cited statutory provision. Through the use of superior figures, Shepard’s 
also indicates each particular point of law set forth in the syllabus of the cited 
case which is dealt with in the citing case, thus permitting one to select those 
citing references in which he is interested without having to read all citing 
references shown. 


This wealth of material in condensed form constitutes a complete system of 
legal research encompassing both the rapid location of cases and statutes in 
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point and an analysis of the extent to which those cases and statutes still repre- 
sent the prevailing law. 


The Shepard organization, now in its eighty-first year, may take justifiable 
ptide in the knowledge that its publications rest securely on the shelf of the 


truly great law books used and acclaimed alike by the Bench and Bar of the 
entire nation. 


To commemorate its eightieth anniversary, Shepard’s has published a booklet 
entitled “Four Score Years of Service To The Legal Profession” and will gladly 
send a copy to anyone requesting it. 


GENERAL STATUTES SUPPLEMENT OF 1953 


Announcement of the publication of the 1953 Cumulative Supplement to 
the General Statutes of 1949 has been made by Franklin Corrick, Revisor of 
Statutes for the State of Kansas. 


It consists of about 725 double column pages and is the second Kansas com- 
pilation of general statutes published as a cumulative supplement to the Gen- 
eral Statutes of 1949. 


The Kansas legislature, during the regular sessions of 1951 and 1953, 
amended 990 sections and repealed 1,243 sections of the General Statutes of 
Kansas. In addition, 1,489 new general statutory sections were enacted and 
assigned new section numbers in this Supplement. The new sections appear in 
their proper places and the amended sections are set forth in their amended form 
and proper references made to all repealed sections. 


The various sections included in the new 1953 Supplement are carefully 
indexed, cross-referenced and annotated. In addition, supplementary (pocket- 
part) annotations to court decisions handed down between publications of each 
biennial Supplement will be furnished free to all owners of the Supplement. 
The pocket-parts are prepared and distributed by the office of Revisor of 
Statutes. 


Orders for the 1953 Supplement should be sent to the Secretary of State, 
State House, Topeka, Kansas. Remittance ($5.00 per copy) should accompany 
all orders since the state does not keep open accounts on statute books. 


NEW BOOK ON LAW LIBRARIES 


A new book entitled “The Libraries of the Legal Profession” was published 
in 1953 by the West Publishing Company, St. Paul, Minnesota. 


The author, William R. Roalfe, a past president of the American Association 
of Law Libraries, prepared this work for the Survey of the Legal Profession. 
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Mr. Roalfe is well known to law librarians as a skillful and experienced writer 
as well as an able and progressive member of the law librarian profession. 


Forrest S. Drummond, former President of the American Association of Law 
Libraries, in a Foreword for the volume, says, in part: “The Study covers all the 
aspects of law libraries which are of importance and interest to the Bar. After 
tracing the development of law libraries serving the legal profession, Mr. 
Roalfe presents an analytical report on their present status. Members of the 
Bar are urged to read the Survey. All who read it will find that it is a compelling 
argument for the improvement of law libraries and standards of law librarian- 
ship.” 

In addition to 427 pages of text this volume includes a comprehensive sub- 
ject matter index and a check list of all the Survey of the Legal Profession 
reports with references to the places where they may be found. 


CONFERENCE OF TENTH JUDICIAL CIRCUIT 


The Annual Conference of the Tenth Judicial Circuit will be held at the 
Stanley Hotel, Estes Park, Colorado, on July 12, 13 and 14, 1954, according 
to an announcement made by Orie L. Phillips, Chief Judge of the United States 
Court of Appeals. 


All members of the Bench and Bar are cordially invited and urged to attend 
the various sessions. It is suggested by Judge Delmas C. Hill that anyone who 
plans to go should make hotel reservations at an early date. Program informa- 
tion may be obtained from the Clerk of the United States Court of Appeals, 
Tenth Circuit, Denver 2, Colorado. 


As reported by the “Coordinator,” a semi-monthly newsletter of the Ameri- 
can Bar Association: “The largest single order for the manual “Public Relations 
for Bar Associations” has come from the Rock Island (Ill.) County Bar Asso- 
ciation. One hundred copies were ordered so that a copy could be presented as a 
gift of the Association to every member's law office.” A brief description of the 
“Public Relations Manual” appears on page 138 of the November, 1953, issue 
of this Bar Journal (22 J.B.A.K. 138). 
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RECENT ADDITIONS TO THE STATE LIBRARY 


Appleman, John Alan. Successful ap- 
pellate techniques. Bobbs-Merrill, c. 
1953. 


Bartley, Ernest R. The tidelands oil con- 
troversy—a legal and historical an- 
alysis. U. of Texas pr., 1953. 


Basye, Paul E. Clearing land titles. West 
pub. co., 1953. 


Blume, William Wirt and Joiner, Charles 
W. Jurisdiction and judgments— 
cases and statutes. P.-H., inc., 1952. 


Committee on continuing legal education 
of the American Law Institute col- 
laborating with the American Bar As- 
sociation: 

Cullinan, Eustace and Clark, Herbert 
W. Preparation for trial of civil 
actions. 2d ed., Dec. 1953. 

Glassmoyer, Thomas P. and McDowell, 
Sherwin T. Legal problems in 
tax returns. Jan. 1954. 


Cooper, Frank E. Effective legal writing. 
Bobbs-Merrill, c. 1953. 


Farrow, Tiera. Lawyer in petticoats. Van- 
tage pr., inc., c. 1953. 


Ford, Peyton and others. The government 
lawyer. A survey and analysis of law- 
yers in the executive branch of the 
United States government. (Spon- 
sored by the Survey of the Legal Pro- 
fession under auspices of The Amer- 
ican Bar Association). P.-H. inc., 
1952. (pamphlet) 


Forkosch, Morris D. A treatise on labor 
law. Bobbs-Merrill, c. 1953. 


Harper, Fowler V. Problems of the family. 
Bobbs-Merrill, c. 1952. 


Holmes-Laski letters. The correspondence 
of Mr. Justice Holmes and Harold J. 
Laski, 1916-1935. Edited by Mark 
DeWolfe Howe. 2 v. Harv. U. pr., 


1953. 


Jones, Howard Mumford. The pursuit of 
happiness. (Wm. W. Cook Founda- 
tion lectures) Harv. U. pr., 1953. 


Lindey, Alexander. Separation agreements 
and ante-nuptial contracts. Rev. and 
rewritten ed., Matthew-Bender, 1953. 


McMichael, Stanley L. Appraising manual 
—a real estate appraising handbook 
for use in field work and advanced 
study courses, 4th ed., P.-H., inc., c. 
1951. 


Mays, David John. Edmund Pendleton, a 
biography, 1721-1803. 2 v. Harv. U. 
pr., 1952. (Reviewed in July, 1953, 
Am. Bar Assn. Jr., p. 544). 


Miller, Besse May. The legal secretary's 
complete handbook. P.-H., inc., 1953. 


Orgel, Lewis. Valuation under law of emi- 
nent domain. 2d ed., 2 v. Michie co., 
1953. 


Overholser, Winfred, M.D. The psychiatrist 
and the law. Harcourt, Brace & co., c. 


1953. 


Price, Miles O. and Bitner, Harry. Effective 
legal research—a practical manual of 
law books and their use. P.-H., inc., 
1953. 


Shattuck, Mayo Adams and Farr, James F. 
An estate planner’s handbook. 2d ed., 
Little-Brown, 1953. 


Stone, Ferdinand F. Handbook of law 
study. P.-H., inc., 1952. 


Sunderland, Edson R. History of the Amer- 
ican Bar Association and its work. 
(Sponsored by the Survey of the Legal 
Profession) Lord Baltimore pr., c. 
1953. 


vom Bauer, E. Trowbridge and others. 
Standards of admission for practice be- 
fore federal administrative agencies. 
(Sponsored by the Survey of the Legal 
Profession under the auspices of The 
American Bar Association). P.-H., 
inc., 1953. (pamphlet) 


(Books may be borrowed from the Kansas 
State Library for limited periods of 
time and will be mailed upon request. ) 
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CITY ATTORNEYS' PAGE 


LAWRENCE E. CURFMAN, Wichita 
GorDOoN K. Lowry, Valley Falls 
FrepD C. Lirrooy, Hutchinson 


Legislative Committee Appointed: 


President Lawrence E. Curfman has ap- 
pointed the legislative committee for the 
1955 session. Fred Littooy, of Hutchinson, 
will head the group, composed of all city 
attorneys of their respective home towns: 
Fred W. Aley, Wichita; Fred Carman, To- 
peka; C. W. Brenneisen, Jr., Kansas City; 
Keith G. Sebelius, Norton; Mitchell H. 
Bushey, Iola; Roy V. Nelson, Hiawatha; 
Lyndus A. Henry, Overland Park; Wm. M. 
Shaffer, Frankfort; and G. I. Robinson, EI- 
linwood. 


Seventh Annual Meeting at Topeka: 


On April 15, in conjunction with the 
meeting of the Bar Association of the State 
of Kansas, the City Attorneys’ Association 
of Kansas will hold its seventh annual 
meeting. Headquarters will be at the Hotel 
Kansan with the following schedule of 
activities: 

9:30 a.m.—Registration—Roof Garden 
10:00 am.—Morning Session—West Roof 
Garden 
12:15 p.m.—Luncheon—Roof Garden 
2:00 p.m.—Afternoon Session— West 
Roof Garden 
4:00 p.m.—Election of Officers 
4:15 pm—Hospitality Hour—Roof 
Lounge 

Program will include discussions of mu- 
nicipal law questions of general interest; 
proposed city legislation; and a “free for 


President 
Vice-President 


Treasurer 


all” for city attorney questions. All city 
attorneys are invited to suggest topics for 
the program and to attend the meeting. 


Albert B. Martin Returns: 


City Attorneys throughout the state were 
delighted to learn that Albert B. Martin 
has returned to the League of Municipali- 
ties. He will serve as Director of Research 
and Research Editor of Kansas Government 
Journal. 

Mr. Martin has long been recognized as 
the outstanding expert on municipal law 
in Kansas. He now lectures on that sub- 
ject at Washburn Law School. 

Albert began his work with the League 
on July 1, 1925, and served the League 
until December 31, 1952. Among the pub- 
lications which he prepared or assisted in 
the preparation of, which have been used 
extensively by city attorneys are: “Hand- 
book for Kansas Public Improvements” 
(1944 and 1952 editions), “Kansas Elec- 
tion Manual” and “The Bond Manual.” He 
has also aided many city attorneys with the 
compilation and revision of their ordi- 
nances. 

Although L. W. Chesney and Peter 
Caldwell will continue the legal work they 
have been doing the past year, Mr. Martin 
will be on hand at the League office to 
assist with the legal activities and to direct 
the legal research program. 

Welcome back, Albert! 


ROSS ESSAYS ON A TIMELY SUBJECT 


The annual Ross Essay contest sponsored by the American Bar Association, which 
carries a $2,500 prize under the terms of a bequest of the late Judge Erskine M. Ross, 
is this year to be written on the subject “The Investigating Power of Congress, Its Scope 
and Limitations.” The contest is open to any A.B.A. member except officers or employes, 
and entries in the competition must be submitted by April 1. Last year the award went 
for the first time to a woman lawyer, Mrs. Lois G. Forer, of Philadelphia. 





ORGANIZATION FOR PUBLIC RELATIONS 


ORGANIZATION FOR PUBLIC RELATIONS 


By CLARK A. WALLACE, Kingman, Kansas 
Chairman, Committee on Public Relations 


Among individuals, public relations stem from the heart. They may be 
good or bad. They are quite akin to character. Good public relations are not 
inherent in people, but are acquired through education, training and develop- 
ment, much the same as manners. Poor public relations simply result from 
thoughtlessness, selfishness and lack of ordinary human considerations. The 
necessity for good public relations is being more and more recognized, not only 
by individuals but especially by corporations, groups and associations. Of course, 
the latter are only organized individuals. The composite of each being deter- 
mined by its component parts. So it is with the Bar Association of the State of 
Kansas. Naturally, it has always had public relations. To secure, however, bet- 
ter public relations action must be commenced in the offices and courtrooms 
of all the individual lawyers in all the cities and counties of the state. It would 
appear that this can be most efficiently done through organization. It is with 
such organization that I am immediately concerned. 


Logically, if we must commence with the individual, at the grass roots so to 
speak, then in organizing we should start with a local bar association. In each 
of our Kansas counties there are lawyers numbering from 3 to over 300. The 
records indicate no local bar organization in more than one-half of the counties, 
yet approximately three-fourths of all lawyers in all parts of the state are mem- 
bers of the state organization, paying substantial dues thereto. Unquestionably 
the state organization is rendering substantial service to all of its members, but 
unquestionably, also, those lawyers without organized local bars are receiving 
less and giving less than the others. To obtain the full benefits of any program 
one must participate in it. It would seem very unlikely that in counties without 
local organization there could be any speakers’ bureau, school program, news- 
paper or radio publicity, pamphlet distribution, consideration of legal delays, 
improvement of laws or much legal fraternity. The thousands of dollars spent 
annually by the state association for a business office, an executive secretary, 
public relations, BARLETTER and a BAR JOURNAL are of little consequence to 
those lawyers and groups of lawyers who neither take, give nor seek any bene- 
fits from them. Pamphlets distributed and public service rendered in Y county 
can be of little or no benefit to lawyers in X county whose clients and potential 
clients remain unadvised. Naturally, the same is true where local organizations 
are perfected but are inactive. The state association in Kansas is making much 
progress,— it is rendering a great service to the public and the legal profession. 
The extent of this service and the benefits to be derived from it are measured 
solely by the willingness of the legal profession to receive and to render service. 
It can only be hoped that the excellent work of the present Local Bar Commit- 
tee of the state association will be continued to the end that every local bar is 
organized and actively participating in the state program. 

The Minnesota State Bar Association a few years ago changed the name of 
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its Public Relations Committee to Public Service Committee. It would be well 
if public relations was and were so considered in Kansas. Public relations is 
actually what public service implies. At this point I have particularly in mind 
the improvement of our laws and procedures, the legal profession’s working 
tools and stock-in-trade. Private industry in America is constantly seeking to 
improve its products and is doing so. It cannot be denied that a great many of 
our laws and procedures are relatively archaic and need a present and futuristic 
overhaul. People generally think lawyers make laws and particularly so con- 
cerning bad, poor or ineffective laws. Unfortunately laws’ delays are largely 
attributable to lawyers, either on the bench, in the office or within the rail. It is, 
of course, true that legislatures have from time to time kept some laws up to 
date and that law making must and should remain with the legislature. The 
leadership, however, in a government of law is most aptly and naturally ex- 
pected in the legal profession. As lawyers we should render this service. Better 
public relations would be promoted and lawyers and the public would be the 
beneficiaries. An organized group of capable, hardworking, energetic lawyers 
can provide in the state bar association such a service and leadership. It should 
have as its first objective through the BARLETTER, BAR JOURNAL, legal insti- 
tutes and local bars, the kindling of individual lawyer interest, and the solicita- 
tion of all possible cooperation, advice and suggestions as to what laws and 
procedures may be improved and in what manner. With 1,500 members of the 
association there should be no dearth of ideas and suggestions. From these and 
the group’s own plans and study there should result many recommendations to 
submit to the association at éach annual convention. Such recommendations as 
received association sanction would then be submitted to the next legislature 
through the Legislative Committee or otherwise. With such organized study 
and the association prestige behind them most such recommendations should 
result in legislative enactments. Pride in accomplishment is as great among 
lawyers as it is among all people. Personally, I would take considerable pride 
in being able to point out just three or four laws that my bar association had 
initiated and sponsored. Most lawyers would be similarly affected. It would 
tend to make our state a better place in which to live and in which to practice 
law. Who else owes a greater obligation, and who else is so well qualified to 
do the job? 


One of the 6 Points of the A.B.A. Public Relations Objectives is 


“Educate the lawyer as to his own individual responsibility to the community, to his 
clients, and to his fellow lawyers, and afford him the opportunity to continue his 
legal education.” 


One of the most effective ways to accomplish this objective is through legal 
institutes and local bar organizations. Over a period of several years our state 
association has sponsored a number of legal institutes and some of the larger 
local bars have provided special programs of considerable educational value. 
Most of these institutes and local meetings, however, have tended to feature the 
specialists in particular fields as taxation, probate, oil and gas, title and other 
subjects of general concern. They, of course, have been very educational and 
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should be encouraged. I wonder, however, if the scope of the institutes should 
not be broadened to encompass more of the education suggested by the A.B.A. 
objective. Among suggested subjects might be any one of the Public Relations 
6-Point Program, attorney-client relations, legal ethics, public reaction to un- 
reasonable fees, abstractor, realtor and medical relations, unauthorized practice, 
legal aid and many other subjects involving public good will. Naturally, the 
lawyer’s tendency is for professional skill first. But professional excellence is 
of little consequence unless it includes service, public understanding and ap- 
proval. A few years ago a prominent district judge in Kansas suggested that a 
course in public relations should be provided in our law schools. I think it a 
most practical idea. Until that progress is made, however, resort must be to 
individual study and an association program. It is not that lawyers are against 
such considerations, it is just that they do not relaize the importance of constant 
and continuous application. 


We have in our state bar organization a number of committees of varying 
memberships. There are eleven designated as standing committees and four- 
teen as special committees. The executive heads of the association are, of course, 
the officers and the Executive Council. Most, if not all, of the administrative 
work is in theory at least performed by the committees. Each committee was 
created for the accomplishment of some worthwhile purpose and for such ac- 
complishment is obligated to the association. Generally, these obligations can- 
not be fully met and carried out in secret or without the full knowledge and 
cooperation of the membership. Too often is it a fact that the average member 
does not even know of the existence of a particular committee except by scan- 
ning the committee list appointments. Some committees get together for dis- 
cussion; others do not. Some formulate a program and carry it through with 
a report of accomplishment to the association; others peter out in various stages 
of their assignment and either make no report or simply recommend that the 
committee be continued. There is, of course, the right of all committees to have 
the intent, purpose and scope of their work outlined by the executive that it 
may fit in and coordinate with the over all program. Membership cooperation 
is essential to most committees, not only in performance but in the consumma- 
tion of the recommendations made. To participate the individual members must 
have knowledge and be advised. The association has provided means for this. 
It has a headquarters with an energetic and capable executive secretary equipped 
to receive, coordinate and disseminate information, to suggest and to advise. 
It has the quarterly BAR JOURNAL and the monthly BARLETTER which may 
quite readily be made twice monthly. Committees like individuals seek, and for 
accomplishment must have, approval of their efforts. This approval is most 
easily obtainable by informing and advising in advance. In the very first pamph- 
let put out by our Public Relations Committee we quoted 


“The first principle of good public relations is to keep the other fellow informed. 
Human beings distrust that which they do not understand. They fear that which 
they do not trust and try to destroy that which they fear. We are convinced that if 
the legal profession realizes its full opportunities the public must thoroughly 
understand us.” 
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The same applies equally to the membership of the association and the work 
of its committees. Above all, the committees can considerably lighten their own 
work and greatly enhance their efficiency through membership knowledge and 
assistance in planning. 

In the annual meetings of the association on a few occasions I have been some- 
what shocked at the success which a small opposition can enjoy in reducing to 
naught months of arduous work of an intelligent and conscientious committee. 
I particularly recall the legal aid report in Topeka in 1951, among others. What 
might have been and probably was a worthwhile accomplishment goes out the 
window and not a vestige of progress is left. Perhaps it is due only to the 
lawyer innateness, or to a lack of leadership for a cause, or to the membership’s 
lack of knowledge and the fear of which we have spoken. Whatever the cause, 
it would seem that many such occasions could be obviated by more committee 
presentation and by more thought and consideration on the part of the mem- 
bership. One sometimes wonders if we are more in opposition than we are in 
support. Submission of questions or recommendations are, of course, essential 
and discussion and argument advisable and necessary. Even a minority should 
be heard. Most committee work of our association, however, is well considered 
before presentation. Since we have a parliamentary and committee system it 
would appear most logical that all reasonable presumptions should be indulged 
in favor of most committee reports and recommendations. If such was the 
policy of the membership of our state association it would greatly strengthen 
and encourage committee action and prestige. 


To conclude this brief discussion I know of nothing more appropriate than 
to slightly paraphrase a short paragraph from the Public Relations Manual of 
the American Bar Association. “The Public Relations Committee views public 
relations as a systematic and sustained effort which requires the sharing of the 
responsibility by bar associations at the national, state and local levels. It is 
certainly not a task for the Kansas Bar Association or its Public Relations 
Committee alone. Neither is it a task which can be undertaken with enthusiasm 
and discontinued after a brief burst of activity. On the contrary, if it is to have 
meaning or result, it must be undertaken with the avowed and accepted purpose 
of continuous, cooperative application. The effort must be specifically planned 
and carried out on a broad front, with all participants working simultaneously 
and coordinately.” 








NEW MEMBERS OF THE ASSOCIATION 


Name 


J. A. Babicki 

Lee Banks 

Lawrence O. Bengtson 

Roy Bennett, Jr. 

Don E. Brown 

Mrs. Marian Mussatto 
Burns 

Franklin S. Carman 

David W. Carson 

William Y. Chalfant 

H. Dean Cotton 

C. Robert Deeds 

Herbert K. Dodd 

Robert F. Duncan 

John J. Gardner 

Jerry L. Griffith 

James B. Gurley 

David H. Heilman 

James D. Hobson 

Hubert R. Kuhn 

Ernest L. Malone 

Andrew A. Marsh 

Cecil Merkel 

Lewis E. Nugen 

George E. Peabody 

Carl G. Perry 


Marion Roesler 
Robert J. Roth 

Ernest W. Rothfelder 
John H. Shaffer 
Ronald B. Stang 

Jack Summers 
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JERRY GIESLER TO SPEAK AT ANNUAL BANQUET 
IN TOPEKA 


The guest speaker at the 72nd annual banquet of the Bar Association of 
Kansas will be Jerry Giesler who has been described in the Michigan State Bar 
Journal as the “fabulous trial lawyer of Los Angeles and Beverly Hills” and by 
Life Magazine as “the most spectacular effective criminal lawyer on the west 
coast.” 

The last quoted description of Mr. Giesler appeared in an illustrated feature 
story in an issue of Life Magazine several years ago, which pictured a few of 
the some 1,500 trials in his experience up to that time with an almost perfect 
record in successfully representing his clients, and the Newsweek Magazine 
spoke of his “encyclopedic knowledge of criminal law and his vast experience 
in the cunning art of cross examination.” 

His many clients include top Hollywood movie stars and prominent people 
in business and finance, as well as persons with a good cause but with little or 
no funds. 

Jerry Giesler is a lawyer who really knows how to try a lawsuit and is noted 
as a speaker who inspires members of the Bar. He is certain to find an attentive, 
appreciative audience when he addresses the annual banquet meeting in Topeka 
on Friday evening, April 15. 
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He is noted as a masterful courtroom tactician and an unexcelled cross- 
examiner, he is a zealot on preparation and has said “we as lawyers have all 
seen many cases lost that should have been won, or won that should have been 
lost. The difference between victory and defeat it usually found in the lack of 
preparation.” 





Mr. Giesler was born in Wilton Junction, Muscatine County, lowa, where 
his father was a banker. He attended the University of Iowa and obtained his 
law degree from the University of Southern California College of Law, being 
admitted to practice in January, 1910. 


Active in Bar Association work, he has served on many committees and was 
President of the Lawyers Club of Los Angeles in 1944 and President of the 
Beverly Hills Bar Association in 1952. He was a member of the Board of 
Governors of the State Bar of California from 1945 to 1948 and was the 
Association’s vice-president in 1947-1948. 
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AMERICAN BAR RESEARCH CENTER* 


The American Bar Research Center is now being organized and will occupy 
one of two American Bar Center buildings under construction in Chicago. An 
administrator has already been appointed, as well as a new chairman of the 
Foundation’s Research and Library Committee. 

The Research and Library Committee will be responsible for policy, and the 
Administrator's duty will be to carry out the extensive program of legal research 
for the benefit of the public and the legal profession. One of the two build- 
ings now under construction in Chicago making up the American Bar Center 
will be devoted to the research program, and also will house a collection of bar 
association publications. The American Bar Center, a $2,000,000 project, is 
scheduled for completion (at 1155 East 60th St.) this summer and will be 
dedicated August 19 in connection with the 77th annual meeting of the Ameri- 
can Bar Association in Chicago. 

Although the Bar Center buildings will not be ready for occupancy until 
early fall, three major phases of the research program of the American Bar 
Research Center already are under way: 

(1) In cooperation with the leading law schools of the country, establish- 
ment of a “research clearing house” has been started. Information has been 
collected as to more than 1,000 legal studies completed at these law schools, 
but never published or included in any list of available legal materials. These 
will be classified, catalogued and a list eventually distributed in bulletin form 
to libraries, law schools, legislative research organizations and others interested. 
The same procedure will be followed as to current or planned legal research in 
the various law schools, to forestall wasteful duplication of effort in this field. 

(2) A nation-wide study of the administration of criminal justice in the 
United States. This study will be supervised by a special committee of the Ameri- 
can Bar Association headed by Associate Justice Robert H. Jackson of the U. S. 
Supreme Court. Arthur H. Sherry, professor of criminology at the University of 
California, is director of the planning phase of this study, now in progress. 

(3) More than 1,400 bar associations throughout the nation have been 
contacted looking toward the assembling at the American Bar Research Center 
of a library of all bar publications, national, state and local. 

As stated by William J. Jameson, President of the American Bar Foundation: 

“The American Bar Research Center will be a service center for the legal profession, 
providing technical assistance in solving problems of practicing lawyers and the organized 
bar, but it also will furnish facts and data to national and state legislative bodies. In this 
way and in others it will be of useful service to the public.” 

The Administrator, Mr. John C. Cooper, plans to carry on the work of the 
American Bar Research Center from his present office in Princeton, New 
Jersey (240 Nassau St.) pending the completion of the new buildings at 
Chicago. Mr. Cooper is a recognized authority on international air law and is a 
former member of the Institute for Advanced Study at Princeton. 


ae: American Bar Association Committee on Public Relations, 1140 N. Dearborn Street, Chicago 10, 
inois. 








PRELIMINARY ANNUAL MEETING PROGRAM 


Preliminary 


ANNUAL MEETING PROGRAM 
Of the Bar Association of the State of Kansas 


Topeka, Kansas 
April 15, 16 and 17, 1954 


THURSDAY, APRIL 15, 1954 


10:00 a.m.—Regisrtation—Jayhawk Hotel 
Lobby 


10:00 am.—Executive Council Meeting 
and Luncheon—Jayhawk Ho- 
tel 


1:00 p.m.—Golf Match for men 


6:00 p.m.—President’s Dinner for Offi- 
cers and Executive Council— 
Green Room, Jayhawk Hotel 


FRIDAY, APRIL 16, 1954 


8:00 a.m.—Registration — Jayhawk Ho- 
tel Lobby 
9:00 am.—General Meeting—Assembly 
Room, Municipal Auditorium 
11:45 am.—Recess 
12:00 noon—Ladies Entertainment 
Law School Luncheons— 
Washburn University— 
Roof Garden, Jayhawk Ho- 
tel 
Kansas University — Roof 
Garden, Kansan Hotel 
Michigan University—Jay- 
hawk Hotel 
2:00 p.m.—Section Meetings—Assembly 
Room, Municipal Auditorium 
—Leo S. Karlin, Chicago 


—Bill E. Fabian, Kansas City— 
“Demonstrative Evidence” 


—Geo. W. Donaldson, Chanute 
—Subject to be announced 


6:00 p.m.—Cocktail Hour — Florentine 
Room, Jayhawk Hotel. Host 
—Topeka Bar Association 
(by ticket only) 


7:00 p.m.—72nd Annual Banquet—Roof 
Garden, Jayhawk Hotel 


Toastmaster—President L. J. 
Bond 


Guest Speaker — Jerry Gies- 
ler, Esq., Beverly Hills, Cali- 


fornia 


SATURDAY, APRIL 17, 1954 


8:00 a.m.—Registration—Jayhawk Hotel 
Lobby 
9:00 am —Section Meetings—Assembly 
Room, Municipal Auditorium 
—Judge Clark A. Wallace, King- 
man—— “Pre-trial Conference 
under Kansas Procedure” 
—Justice William J. Wertz— 
“What a Record Should Con- 
tain for Appellate Review” 


11:45 am—Recess 

12:00 noon—Stag Luncheon — Roof Gar- 
den, Jayhawk Hotel 
Ladies Entertainment 


2:00 p.m.—Business Session 


8:00 p.m.—Topeka Bar Show—Munici- 
pal Auditorium 





The JOURNAL 








UNIVERSITY OF KANSAS 


SCHOOL OF LAW SECTION 














F. J. MOREAU, Dean 


STUDENT EDITORIAL BOARD 


GERALD SAWATZKY Editor-in-Chief 
J. EUGENE BALLOUN Associate Editor 
Associate Editor 

Note Editor 

Note Editor 

WILLIAM ALLEN Book Review Editor 





MELVIN DEAN BURKHEAD ROBERT C. LONDERHOLM A. KENT SHEARER 

A. C. COOKE ROBERT L. REBEIN Curtis D. TERFLINGER 
GARY W. DAVIS GERALD ROGERS G. T. VAN BEBBER 
HERBERT H. HOPPER CHARLES P. SCHLEICHER JOHN T. WHEALEN 
RALPH KING D. SPENCER YOHE 


J. FRED KUBIK, Business Manager WILLIAM R. LEONARD, Advertising Manager 


FACULTY ADVISORS 
CHARLES H. OLDFATHER, JR. M. C. SLOUGH 


CASE NOTES 


SALES—Passing Title—Sale Upon Condition 


The plaintiff, an automobile dealer in Oklahoma, sued to recover the price of a Mer- 
cury automobile sold to the Don Hanna Motor Co., a Kansas automobile dealer. The 
defendant, a credit company, had been financing the cars sold by the Hanna Company, 
and, as a result of an agreement between the defendant and the Hanna Company, the 
defendant had taken over the proceeds from the resale by the Hanna Company of the 


Mercury. 


On November 25, 1950, Mr. Hanna called the plaintiff and asked if the plaintiff had 
a certain model of Mer car. The plaintiff answered that he did have this model and 
that Hanna cold have re Se cash. Hanna sent one of his employees to the plaintiff's 
place of business on November 29 to pick up the car. There had been six previous trans- 
actions such as this between the plaintiff and Hanna and all of them had been for cash 
payment. The plaintiff asked the employee if he had the check from Hanna, and when it 
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appeared that he did not, the employee was instructed by the plaintiff to inform the 
Hanna bookkeepers to send a check immediately. The invoice given at this time to the 
employee —s cash price of $1964.91, and the words “Cash on Delivery” were 
imprinted on the invoice. No bill of sale or other instrument transferring title was given 
to the employee at the time of the delivery of the auto. 


Following the delivery of the car there were repeated promises by Hanna to pay for 
the car, but payment was not received. On December 6, 1950, the plaintiff went to 
Hanna's place of business to get the money. There he discovered that the car had since 
been resold and that the proceeds had been taken by the defendant with knowledge that 
the plaintiff had not been paid. The defendant claimed that the transaction was a 
conditional sale and should have been recorded according to Oklahoma law, but the 
Court held that the plaintiff was entitled to recover the amount of the sales price of the 
car, because this was a sale upon condition and title would not pass until the full purchase 
price had been paid. Laughlin Motors v. Universal CLT. Credit Corp., 173 Kan. 600, 
251 P.2d 857 (1952). 


In applying its conflict of laws rules, the Kansas Court was confronted with a line of 
Oklahoma cases distinguishing between a conditional sale and a sale on condition. The 
distinction is one which may justly be made from a factual standpoint—that is, the 
conditional sale as a business transaction, differs quite clearly from the sale on condition, 
as the Oklahoma decisions choose to call it. The unfortunate aspect is that the courts 
do choose not only to state the distinction almost as a play on words, but also to amplify 
the distinction in general language which on the surface at least virtually defies factual 
application. An example of a conditional sale, according to the Oklahoma court, is a 
transaction involving a sale of personal property which is delivered to the vendee, in 
which none or only part of the purchase price is paid, the indedbtedness being evidenced 
by a note and an agreement that the title will not pass until paid for. This is said to be 
a security type transaction, i. e., the seller retains “title” as security. Tague v. Guaranty 
State Bank of Drumright, 82 Okla. 197, 202 Pac. 510 (1921). 


The term sale on condition, on the other hand, describes a transaction in which the 
seller delivers the goods to the buyer on a cash basis expecting as a matter of fact im- 
mediate payment (or in the bad check situation thinking that he has already been paid). 
Neither the seller nor the buyer consider it a credit transaction, and accordingly the 
matter of security does not formally enter the transaction. A condition precedent to the 
passing of “title” is the actual receipt of cash which is to be paid on delivery. This 
condition precedent is spoken of as a term of an executory contract, since if it is not 
completely executed title does not pass. For example, a horse was to be purchased by 
X from Y, and X was to keep the horse ten days. If X was then completely satisfied, 
he would pay the purchase price. Since X was not satisfied, this was a sale upon condi- 
tion and the title never passed. Carpenter v. Mead, 60 Okla. 127, 153 Pac. 658 (1915). 
The sale upon condition is in the nature of a bailment when the vendee is in possession. 
If the bailment is coupled with an agreement by which the bailee is bound to buy, then 
the transaction is a conditional sale. Ahrens Refrigerator Co. v. Williams & Co., 176 
Okla. 5, 54 P. 2d 200 (1936). But the mere use of the term conditional sale in a con- 
tract is not the controlling factor in determining what type of an instrument is created, 
but the basis is the intent of the parties as shown by the ultimate purpose to be attained 
by the contract. Phelan v. Stockyards Bank, 134 Okla. 252, 276 Pac. 175 (1928). In 
Frech v. Lewis, 218 Pa. 141, 67 Atl. 45 (1907), it was stated that where the buyer is 
bound to do anything on which the passing of title depends, the property will not pass 
until the condition be fulfilled, even though the g be actually delivered into the 
possession of the vendee. The Supreme Court of the United States approved the Frech 
v. Lewis rule in The Elgee Cotton Cases, 89 U.S. 180 (1874), but PPled, “It must be 


admitted there is often great difficulty in determining whether a contract is a conditional 
sale or one which is described as a sale upon condition. To determine which you must 
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check the actions of the seller, whether he demands performance, or acts as if to rely 
on the credit of the buyer.” 


The seller's lien doctrine aids the vendor in similar situations in which the seller has 
parted with possession in good faith that the cash will be paid immediately by the 
vendee. The vendor must demand performance within a reasonable time; if the vendee 
then refuses to pay, no property in the goods passes to the vendee, but he holds them in 
trust for the vendor or until the vendor waives this right. This doctrine is followed in 
Daugherty v. Fowler, 44 Kan. 628, 25 Pac. 40 (1890). 

The cases of Frech v. Lewis, supra, and Daugherty v. Fowler, supra, use the classifica- 
tion of cash sale or a seller's lien to reach the same result as the Oklahoma Court would 
reach in designating the transaction a sale upon condition. In National Cash Register Co. 
v. Stockyards Cash Market, 100 Okla. 150, 228 Pac. 778 (1924), it was stated that 
liens are property rights and are ordinarily created by contract, and they cannot be created 
by courts merely from a sense of justice in a particular case. 

Regardless of the nomenclature used by the courts in cases of this type, the identical 
result is reached by them all. The difference is that Oklahoma calls it a sale upon 
condition, while other jurisdictions would refer to the transaction as a cash sale, or apply 
the seller's lien doctrine to arrive at the same result. 


Roy E. WILLIAMS. 


WORKMEN'S COMPENSATION—Employees Within the Act— 
Public Officers and Employees 


The plaintiff brought this action under a workmen's compensation statute for the death 


of her husband, a — citizen, who was pressed into service at a fire by the defendant's 


assistant fire chief. Shortly after returning home he died as a result of physical exertion 
in assisting at the fire. The court held that the decedent became an employee of the city 
upon being pressed into service and was entitled to the same compensation benefits as any 
other volunteer fireman. His death was an unexpected and unanticipated result of his 
work at the fire, and was an injury by accident within the statute. Tennis v. City of 
Sturgis, 58 N.W. 2d 301 (S.D. 1953). 


Whether or not a city, county, or other poltical sub-division is within the operation 
of the workmen’s compensation act depends primarily upon the wording of the statute 
involved. Thus, assuming that the compensation act is applicable to public agencies of 
employment, the problem is whether or not the person engaged in such employment 
can be regarded as an employee within the meaning of the term. The answer depends 
upon the particular work in which the employee was engaged at the time of the injury. 
Since this is a statutory problem, a statutory interpretation is needed to answer the 
question. The Kansas statute on workmen’s compensation, Kan. G. S. 1949, 44-505, 
reads as follows: 


That this act shall apply only to employment in the course of the employer's trade or business 
in the following hazardous employments: Railway, motor transportation line, factory. .. . 
Provided, That the state highway commission, each county, city. . . . of the State of Kansas 
and those employers whose work, trade or business may elect to come within the provisions 
of this act by filing with the workmen’s compensation commissioner a written statement of 
election . . . (Editor’s Note—Section was amended in 1953 to include state department of 
social welfare and employees of state institutions designated by it.) 


The interpretation given this statute is that it applies only to employment in the 
course of an employer's trade or business; it has no application if the injury occurs while 
the employee is engaged in a governmental function of the municipal corporation. Thus 
it has been decided that in order to bring the municipality within the statute, the proprie- 
tary work must be in the nature of a business or trade involving the idea of profit or 
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gain. Gray v. Sedgwick County, 101 Kan. 195, 182 Pac. 867 (1917). The theory of this 
of an act is that an employer who obtains a profit from labor may easily add to the 
cost of manufacturing an amount necessary to cover the cost of workmen's compensation. 
When a workman is injured in a certain hazardous employment, the burden may be 
distributed upon the consuming public. Menke v. Hauber, 99 Kan. 171, 160 Pac. 1017 
(1916). 
If the act is not limited in its provisions to employers engaged in business for trade, 
profit or gain, most courts allow all employees or workmen to be included. City of 
Atlanta v. Hatcher, 31 Ga. App. 633, 121 S.E. 864 (1924). 


Policemen and firemen have generally not been considered employees or workmen 
within the operation of the workmen’s compensation statutes, McDonald v. City of New 
Haven, 94 Conn. 403, 109 Atl. 176 (1920), unless there is a provision requiring their 
inclusion. 

Whether a person pressed into service or a volunteer can come within the purview 
of the workmen's compensation depends largely upon his classification as a workman 
for the employer. For example, a town sent firemen and equipment to the assistance of 
another town nearby as agreed upon between them. During the fire a bystander was 
pressed into service by the fire chief and was killed in the course of this activity. It was 
held that the decedent was not an employee of the first town because he was not acting 
for its benefit. Town of Milton v. Industrial Commission, 230 Wis. 168, 283 N.W. 287 
(1939). In County of Monterey v. Radar, 199 Cal. 221, 248 Pac. 912 (1926), the 
petitioner was killed while attempting to arrest a criminal at the request of the sheriff 
of the county. The court said that a bystander, summoned by an officer of the law, was 
within the operation of the workmen's compensation act declaring an employee to be 
every person in the service of an employer under an appointment. 


Under the Kansas statutes clerical employees in the city clerk’s office are not work- 


men engaged in conducting a proprietary function such as light and water. Udey v. 
City of Winfield, 97 Kan. 279, 155 Pac. 43 (1916). No Kamsas cases were found in 
which a person was pressed into service by a fireman or policeman. Since they them- 
selves are not covered by our act, it is unlikely that a bystander would be. 


GEORGE E. GRIST. 
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A CLASSIFICATION OF KANSAS CASES INVOLVING THE 
IMPLIED COVENANTS IN AN OIL AND GAS LEASE 
By G. ROBERT DEEDs, 3L 


This article was submitted in partial fulfillment of the requirements for the 
degree of Juris Doctor. Due to the length of the article space will not permit 
its publication in full in one issue of the JOURNAL. For convenience in pub- 
lication the first five of the major sections appear in this issue and the remaining 
four major sections will appear in a later issue of the JOURNAL. For the benefit 
of the reader the four sections which will appear in a later issue are as follows: 
The Implied Covenant to Reasonably Develop; The Implied Covenant to Dili- 
gently Operate and Market; The Implied Covenant to Prevent Drainage; and 
the Conclusion. 


I. PURPOSE AND SCOPE OF ARTICLE 


The objective of the writer of this article has been to collect, analyze and set 
forth in a brief but logical fashion the principles enounced by the Kansas Su- 
preme Court on implied covenants in oil and gas leases. Recognizing that Kan- 
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sas law represents only a small segment of the total law on this subject the 
writer feels that by limiting the article to a discussion of Kansas cases it will 
be of practical, as well as academic value. 


The cases presented and discussed under each of the implied covenants here- 
inafter set forth are supporting authority for that implied covenant, but in addi- 
tion to that, each of these cases will be classified in a manner so as to show 
under what circumstances the court has resorted to the doctrine of implied 
covenants in a particular case and what principle has resulted from such decision. 


In addition to the discussion of the implied covenants and the cases there- 
under, there is included in this article a brief discussion of a few cases concern- 
ing oil and gas lease construction. These cases are presented to show generally 
what the court’s attitude is concerning oil and gas lease construction in relation 
to the implied covenants. 


It should be noted here, there is a certain amount of overlapping in the cases 
presented in this article, so a discussion of one case may appear under various 
sections herein. 

II. IN GENERAL 


The failure of the lessor and lessee in an oil and gas lease to adequately pro- 
vide in the lease for the time and manner of exploring the leased premises for 
oil and gas, the extent to which the land shall be developed in the event that 
exploration results in the discovery of either oil or gas, or both, in paying quanti- 
ties, the prompt and continued operation of producing wells, the marketing of 
these products when produced, and the prevention of drainage of oil or gas, or 
both, by the operation of wells on adjoining lands gave rise to the development 
of the doctrine of implied covenants in an oil and gas lease. It may be seen, as 
a result of the failure to adequately provide for these situations in the oil and gas 
lease, there may arise serious conflicts of interests between the lessor and lessee 
requiring judicial determination of their respective legal rights. Under the cir- 
cumstances, the courts have sought to decide the disputes arising between the 
parties by the doctrine of implied covenants on the part of the lessee. There are 
some authoriites who say there is also an implied covenant in the oil and gas 
lease by the lessor of quiet enjoyment.’ For a case arising in the Federal District 
of Kansas on this point see Shell Petroleum Corp. v. Shore.? Of course, the im- 
plied covenant is a fiction, used as other fictions by the court in order to achieve 
a desirable result in a particular case. The obligations arising from the implied 
covenants are imposed by the operation of law and not by the agreement of the 
parties. 


III. CLASSIFICATION AND SCOPE OF THE IMPLIED COVENANTS 
IN AN OIL AND GAS LEASE 


The classification of the implied covenants in an oil and gas lease varies with 
authorities,’ but basically they involve the same number of situations however 


1. American Law of Property, Sec. 10.66. 
2. Note 106, safra. : 
3. Merrill, Covenants Implied In Oil And Gas Leases, 2 Ed., Sec. 4. 
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classified and for the purpose of this article they will be classified as follows: 
(1) The implied covenant to drill an exploratory well within a reasonable 
time, or as is sometimes stated, to drill within a reasonable time, or to explore 
and drill within a reasonable time. Where the oil and gas lease contains no 
provision as to the time within which the work of drilling an exploratory well 
shall be commenced, a covenant on the part of the lessee to begin drilling opera- 
tions within a reasonable time and to continue work thereon with diligence will 
be implied. (2) The implied covenant to reasonably develop the land after 
discovery of oil or gas, or both, in paying quantities. Where the oil and gas lease 
contains no provision as to the development of the land and after drilling has 
resulted in production of oil or gas in paying quantities, the lessee must drill as 
many additional wells as a prudent operator would, under the circumstances, 
to constitute a reasonable development of the land to the mutual benefit of 
the lessor and the lessee.? (3) The implied covenant to diligently operate and 
market the products of the well, or wells. Where the oil and gas lease contains 
no provision as to operation and marketing, the lessee must diligently operate 
the well, or wells, and market the products therefrom as a prudent operator 
would under the circumstances.® It will be noticed here that operation and 
marketing have been combined into one implied covenant, whereas some au- 
thorities discusse them separately.’ (4) The implied covenant to prevent drain- 
age. Where the oil and gas lease contains no provision as to drainage, the lessee 
must drill sufficient offset wells to prevent wells on adjoining property from 
draining oil or gas, or both, from the land of the lessor to his damage. 


In summary form, the implied covenants are classified as follows: 


(1) The implied covenant to drill within a reasonable time. 
(2) The implied covenant to reasonably develop. 

(3) The implied covenant to diligently operate and market. 
(4) The implied covenant to prevent drainage. 


This is the phraseology which will be used in referring to the implied covenants 
throughout this article. 


IV. OIL AND GAS LEASE CONSTRUCTION 
A.—In General 


Before a court applies the doctrine of implied covenants to an oil and gas 
lease, it must first consider and determine whether the written provisions of 
the lease leave room for such implication. If the parties have expressly stipu- 
lated in the lease concerning any of the situations where the implied covenants 
are normally implied, the task of the court is simply to construe the meaning 
of the provisions of the lease and to enforce them as construed.’ In general, the 
construction of oil and gas leases is controlled by the rules of construction con- 
cerning other contracts, with the exception that since the lessee may be in a 
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much more favorable position than the lessor in the execution of the lease, the 
lease is construed in favor of the lessor and against the lessee,’ this, of course, 
being contra to the rule that grants are construed against the grantor and in 
favor of the grantee. 


Probably the most quoted and cited Kansas case concerning oil and gas lease 
construction is the case of Rose v. Lanyon Zinc Company."’ In this case the 
plaintiffs entered into a written contract with the Palmer Oil & Gas Company. 
The memorandum consisted of the main agreement and eleven subdivisions. 
The main agreement and the first nine subdivisions granted all oil and gas under 
the premises, the right to drill and operate therefore, required the lessee to drill 
within one year or pay delay rentals and if a well was not drilled within five 
years the lease should become null and void, etc. The tenth subdivision pro- 
vided that a failure by the lessee to comply with any of the above provisions 
would render the lease null and void. The eleventh subdivision provided that 
plaintiffs could use gas from the “Fitzpatrick well” as long as the lessee held 
the lease, it appearing that this well belonged to the Palmer company on an- 
other lease. About three years and seven months after the execution of the 
contract, plaintiffs sued for cancellation of the lease. The defendants succeeded 
to the rights of the Palmer company. At trial the plaintiffs offered to prove, 
that at the time the contract was executed, it was the distinct understanding and 
agreement that the contract should terminate whenever the lessee or assignee 
failed to furnish gas to the plaintiffs for domestic use; that gas was so supplied 
for two years and seven months and then discontinued. This offer of proof was 


denied. At trial it was established there were no wells drilled and no operations 
had been commenced but rentals had been paid or tendered as required. It 
appeared that the plaintiffs argued extensively about “rapid development.” The 
court held for the defendants and that this offer of proof was rightfully denied. 
The court stated: 


“. . . Under the well-understood rules of law, the written contract, complete in its 
terms, expressed its own meaning, and statements of witnesses could neither add to, 
nor detract from that signification. The lease created no right of forfeiture for any 
deprivation of benefit from the Fitzpatrick well. The tenth subdivision of the lease 
provided for its nullification only for a failure to comply with the nine stipulations 
preceding it. Subdivision 11 and the supplemental writing relating to the use of 
the Fitzpatrick well are wholly without the contemplation of subdivision 10 and 
are independent covenants collateral to the other purpose of the lease.”!? 

“. . . The lease does not in terms or by implication require the immediate sinking 
of a well. If that were the purpose of the parties the English language furnished 
abundant means to express it. The provisions for forfeiture are equally plain . . . 
Therefore, under the conceded facts appearing on the record no right of forfeiture 
was disclosed. . . .”!3 


The court pointed out that when the parties have entered into a written en- 
gagement with express stipulations it is not desirable to extend them by implica- 
tion, the presumption being that if they have expressed some, they have ex- 
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pressed all the conditions by which they intend to be bound; to create a condition 
upon which a term granted by a lease should end before it expires by a lapse of 
time, it must be expressly stated; and there was nothing in this case to exempt 
it from the operation of the general rules announced. The court also stated that 
the argument of counsel for Plaintiffs upon the subject of rapid development 
was of no assistance in arriving at the rights of the parties to this suit under 
the agreement they had made, the court stating: 


. The courts have no right to declare that, whatever the pea may think, 
operations for sinking a well must begin at once ‘under an oil an gas lease. . . od 


And having given the lessee the right for five years to sink a well, they have 
no right to call upon a court to declare that right forfeited for not developing 
or because the lease was not of that type. 


This case points out the general attitude of the court concerning the con- 
struction of oil and gas leases and the application of implied covenants where 
the lease is specific in its provisions. There are a number of interesting points 
raised by this decision. It would appear from the case that the plaintiff brought 
the action for a breach of the alleged oral agreement that the lease should cease 
or terminate whenever the lessee or assignee failed to provides the plaintiffs 
with gas from the “Fitzpatrick well,” or other wells, for domestic use, not on the 
theory of breach of any covenant to develop, and the offer of proof was excluded 
by operation of the parol evidence rule, which would appear to be the main 
basis for the decision. The discussion concerning development would then ap- 
pear to be unnecessary to the decision of the case and merely in rebuttal to the 
arguments of plaintiffs’ counsel which had been made. This would appear to 
make the discussion concerning the drilling of a well and development dictum 
but dictum which has been established as a principle of law in subsequent cases 
and followed by many other cases. It should also be noted here that the term 
“development,” as used herein, would seem to refer both to drilling and de- 
veloping, as those terms are used in this article. 


B.—Concerning Drilling’® 


In Gasaway v. Teichgraeber,’® where the parties entered an oil and gas lease 
which provided that unless a well was begun within six months a delay rental 
would be paid; and no well was begun but rental was mailed to the plaintiff's 
bank as provided but arrived one day late and was not credited to the plaintiff's 
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account until the second day, it was held the lease was properly canceled, the 
court stating that it was merely holding to the contract the parties had made. 
The court also stated there were no equitable features present in this case as 
there were in Kays v. Little.'’ This case shows how strictly the courts may ad- 
here to the terms of an oil and gas lease when the parties have provided for the 
payment of rentals to delay commencement of drilling. 


Another case of this type is Harter v. Edwards.'* Here, the defendant was 
under obligation to pay delay rentals for failure to commence drilling within a 
specified time. It was held that the rental was not paid even though one of the 
lessees had instructed the bank that if the rental was not piad by the company, 
he wanted to pay it out of his account; the court stating that such arrangement 
did not constitute a payment of the rental nor prevent the forfeiture of the 
lessee’s rights under the lease for nonpayment. 


Where an oil and gas lease required that work upon a well should begin by 
a certain date and be diligently prosecuted, and drilling was begun on time, the 
fact that other wells in the neighborhood were subsequently brought in as dry 
holes did not in itself relieve the lessee from the obligation to continue its 
prosecution, Mollohan v. Patton.’ 


In the case of Kinney v. Varnes”° the lessee was required to pay rent to the 
end of the primary term as provided in the lease, notwithstanding the stipulated 
number of wells were drilled, because the wells were not drilled within the 
stipulated periods as provided in the lease. 


Another case illustrating how strictly the court will construe an oil and gas 
lease is Berline v. Waldschmidt.*' In this case the lessee brought an action to 
extend the term of a mineral deed, which would otherwise expire, for such 
period as war-time regulations made it unlawful to drill a test well on the land 
covered by the deed, the extension not being provided for in the lease and it 
appearing that such event was one which could have been reasonably foreseen 
by the parties and a provision made therefore. It was held that the petition did 
not state facts sufficient to constitute a cause of action and a demurrer thereto 
was properly sustained; the court stating the doctrine of commercial frustration 
had no application where the event that supervened was reasonably forseeable 
and could have been provided for in the contract. 


A case following Rose v. Lanyon Zinc Company”? is Ringle v. Quigg,”’? which 
held that a lessor in an oil and gas lease has no right to expect the lessee to per- 
form the conditions therein immediately when by the provisions of the lease 
the lessee is permitted to delay performance for five years; and the time when 
operations under the lease shall begin is a proper subject of agreement between 
the parties and in the absence of imposition, fraud or mistake, the provisions 
of the contract should be upheld. In this case the defendants had agreed in the 
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lease to begin operations within five years of a twenty year lease, and for failure 
to do so, commencement could be delayed by supplying gas to the plaintiffs and 
the lease would be binding so long as the gas was furnished. The plaintiffs 
sued in about two and one-half years after execution of the lease to cancel the 
lease and the court held in the defendant's favor as set out above. By this con- 
struction placed on the lease, it would seem that the defendants could delay 
commencement of operations for the full term of the lease by supplying gas 
to the plaintiffs following the five year basic period, which seems to be the 
meaning the parties expressed in the contract. 


Probably one of the most extreme cases of oil and gas lease construction 
handed down is the case of Skinner v. Cement Company.” It was held, where 
an oil and gas lease for a period of ninety-nine years contains an express pro- 
vision that it is entirely optional with the lessee as to when he shall begin to 
drill, an agreement that operations shall begin with reasonable diligence cannot 
be implied and the lease cannot be canceled by reason of the lessee’s delay in 
commencing drilling. 


A decision which points out that leases are not always construed too strictly, 
especially where it would be unjust to do so because the lessee had made every 
attempt ot comply with the lease, is the case of Kays v. Little.?> It was held that 
an oil and gas lease would not be canceled for failure of the lessee to pay rentals 
to delay commencement of a well at a stipulated time, where the lessee remitted 
the amount of the rental by registered letter so that it would reach the place of 
payment five days before the time provided for payment, but the remittance 
failed to reach that place in time because of delay in the mails. 


Another such decision is the case of Browning v. Weaver.”° In this case, 
where the lessee by mistake deposited delay rental money in a bank other than 
the one designated in the lease and the lessor knew this money had been de- 
posited in that bank but waited until a well being drilled on adjacent land re- 
sulted in a producing well and then demanded that the lease be released because 
it had expired, and the lessee had in the meantime expended large sums of 
money in drilling on the leasehold, it was held that under the circumstances it 
would be inequitable to declare the lease to have expired. 


C.—Concerning Development”’ 


In the case of Gas Company v. Jones,”* where an oil and gas lease, covering 
lands located in an oil and gas field which was being actively developed, was 
given for a term of two years and in the event oil or gas was found the lease 
could be continued in force as long as the lessee diligently developed the land 
and marketed the products, it was held that the failure of the lessee to use 
reasonable diligence in development and marketing warranted cancellation of 
the lease as to all the land except a tract large enough to operate the one well 
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which had been drilled; and what constitutes reasonable diligence is a question 
of fact. Here, the lessee had drilled only one well on the land, then removed 
his equipment and drilled a number of wells on nearby land, using the gas from 
the well on the plaintiff's land for such drilling. It will be noticed here that 
the lease not only involved development but also marketing because no effort 
had been made to secure a market for the gas produced on the plaintiff's land. 


In Hinshaw v. Smith”? it was held, that in an action to forfeit a mining lease 
because of the failure to comply with the express requirements as to continuous 
drilling and prospecting, the lessor did not waive the right to insist upon a for- 
feiture by the acceptance of past-due rent and royalties; the court stating that 
while the law abhors forfeitures, it does not abhor the fulfilling of contracts 
voluntarily made in which the parties have bound themselves to perform certain 
requirements or lose their rights under the contract. Here it would seem the 
court was referring to developing, even though it talks mainly about drilling, 
because continuous drilling would result in the developing of the land. 


D.—Concerning Operating and Marketing*® 


In Elliott v. Oil Company,’ where a lease was to endure as long as gas or 
oil was produced on the land, and which also provided that sixty days after 
both production and drilling cease this lease shall be void, it was held the lease 
terminated by its specific terms and the lessor was entitled to a cancellation, 
when it was admitted that production and drilling on the land had ceased for 
over seven months because no market was available, nor in prospect within a 
reasonable time, for the sale of gas from wells already drilled on the land by 
the lessee. This case points out the construction placed on the phrase “to endure 
as long as oil or gas is produced on the land” and the lease will terminate by 
its own specific terms for a failure to so produce.*” 


A case of similar import is the case of Kahm v. Arkansas River Gas Com- 
pany.’ In this case the oil and gas lease provided it was to endure for a term of 
one year and as long as oil and gas, or either, was produced. A well was drilled 
by the lessee which produced a large volume of gas which was marketed through 
a pipe line but then the production and pressure gradually declined until gas 
would no longer flow into the pipe-line, which was the only available outlet 
and market. There was no immediate prospect of restoring the production. 
It was held that the lessors were entitled to a decree of cancellation of the lease 
according to its specific terms. The court stated that a court of equity has no 
power to extend a gas and oil lease beyond the term specified in the contract. 
It would seem from the facts of this case there was virtually no production, 
hence no operation or marketing, so the lease was canceled according to its 
terms. 
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The writer was unable to find any lease construction cases concerning drain- 
age, SO no cases are presented on this point. 


V. THE IMPLIED COVENANT TO DRILL WITHIN A REASONABLE 
TIME 


A. Cases in Which the Lease Was Canceled For Failure to Comply 


Probably the first Kansas case involving the implied covenant to drill was 
the case of Mills v. Hartz.** In an action to cancel an oil and gas lease the court 
held, where an oil and gas lease for a term of twenty years contained no pro- 
vision for the commencement of operations, exploration or drilling, the lessee 
must commence exploration and drilling within a reasonable time, and the 
failure to so commence within seven and one-half years warranted a cancellation 
of the lease for abandonment. The lease gave the defendant-lessee the right to 
dig for gas, oil or coal for a term of twenty years and as much longer as any 
of these could be found in paying quantities. The lease contained no grounds 
for forfeiture. The defendant never dug for any minerals nor made any devel- 
opment and after a lapse of seven and one-half years this action was brought to 
cancel the lease. The plaintiff contended, and the court held, there was an 
implied covenant to explore and develop within a reasonable time and failure 
of the lessee to do so amounted to an abandonment. The defendant contended 
that the lease did not provide for immediate exploration but gave him twenty 
years and contained no provision for forfeiture. The court stated: 


. Since the time for commencing the operation is not expressly stated, we must 
look to the terms of the lease and the subject of the contract to determine what was 
within the contemplation of the parties. We think the cour rightly held that, under 
such a lease, it is the duty of the lessee to make a diligent search within a reason- 
able time. . . . The lease contemplates that the lessee shall proceed to dig and 
bore for gas, oil and coal, and that the lessor shall _ gas for his farm house, not 
twenty years hence, but as soon as it can reasonabl procured. It is contemplated 
too, that the compensation for each gas well shall hy: paid annually and not at some 
remote period.”3° 


It should be noted that in this case nothing was said about implied covenants 
but the use of the phrase “a diligent search within a reasonable time” is the 
same phraseology that is used in the subsequent cases where implied covenants 
are employed. Also, this case uses the term “abandonment” when it would 
appear the court actually implied a covenant as to the time for drilling in the 
absence of any such covenant in the lease. It is also interesting to note that the 
court gathered precedent for i its decision from North Carolina, © Pennsylvania,?” 
Virginia,>® West Virginia,” and numerous federal cases,“° with a notable lack 


He ig co. a 94 P. 142 (1908). 
5. 
36. — | 3 Morehead, 9 N.C. ; ven v. Todd, 112 N.C. 677, 16 S.E. 926 (1893); 


ge 
39. ne Coal Co 38 5 SE $93 (1 sy % ee v. Ritchey, 43 W. Va. 
252, oT SE 220 1897); "seelsmich 9 ian, § , 298 iT 8 (1898). 
40. 40 CC. 12, 99 F. " R.A. 320 Go). Foster v. Elk Fork Oil J Gas 
Co., 32 CoA 560, 00. F 7s (1898); i . Vv. Jennings, 84 F. 839 (C.C. D. W. Va. 
1898); Twin-Lick Oil Co Marbury, 91 (1876). 








WASHBURN UNIVERSITY SCHOOL OF LAW SECTION 255 


of Kansas cases. Some of these cases involved oil and gas leases but others in- 
volved questions arising under regular mining leases. 


The next case supporting the implied covenant to drill is Cole v. Butler.*' 
An action was brought to cancel an oil and gas lease upon the land in question. 
The court held there is an implied condition in an oil and gas lease that opera- 
tions shall begin within a reasonable time and the failure to begin operations 
for thirteen years of a twenty year lease, with a failure to show any intention 
to operate, entitled the lessor to a decree of cancellation. The court also held 
that cancellation will not be decreed where damages would adequately com- 
pensate the lessor, this situation usually arising when the lessee has started to 
operate, then discontinued the operations. In this case the Doughertys entered 
into an oil and gas lease with the defendant for a period of twenty years, the 
lease providing that the lessee would provide the lessor with gas for domestic 
use. Subsequently, the plaintiff succeeded to the rights of the Doughertys. No 
work had been undertaken by the lessee upon the premises nor had rentals or 
royalties been received during a thirteen year period. In decreeing cancellation 
of the lease, the court stated: 

“. . . It is now thoroughly settled law that such instruments carry the implied con- 
dition that operations shall be begun within a reasonable time.”4? 

“In certain instances, . . . when the question is one of pursuing operations already 
begun, and the injury caused by abandoning such operations can reasonably be 
shown, the recovery of damages, instead of cancellation, is deemed the proper 
relief. But when, as in the case before us and in Mills v. Hartz, supra, there is no 


attempt or apparent intention of beginning operations, the lease may be canceled as 
a mere cloud on the title.”43 


It will be noted here the court speaks of “implied condition.” This term is often 
used by the courts synonymously with the term “implied covenant” and is of 
no different connotation. Here also, the court points out the remedy applicable 
to the situation. This case was subsequently overruled in part by the case of 
Brinkman v. Empire Gas & Fuel Company.** The court reexamined the brief 
of the defendant in the Cole case, concluded the lease was clearly without con- 
sideration because no consideration appeared in the lease and overruled the 
first paragraph of the syllabus, which stated: “The lease described in the opinion 
is held not to be void for want of consideration.” The corresponding portion of 
the opinion was also overruled, however, the judgment of the court cancelling 
the lease was affirmed. The court stated that the alleged lease was nothing but 
an offer which could have resulted in a contract if accepted within a reasonable 
time, but since the offeree did nothing for thirteen of the twenty years and the 
offeror “served notice of forfetiure” (withdrawal of offer) and demanded re- 
lease of record, the judgment of the district court cancelling the lease was 
properly affirmed. 

In the case of Haggart v. Wheeler*® it was held that an owner of land could 
maintain an action to quiet his title against a twenty year oil and gas lease, 
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which did not specifically provide for commencement of drilling operations 
upon the land within any specified time, but did provide that drilling should be 
commenced in the community within two years after the date of the lease and 
it is not shown by way of defense by the defendant that any effort was made 
to drill on the land or in the community for a period of seventeen years. Fol- 
lowing Cole v. Butler,“ the court held there was an implied condition that 
operations should begin within a reasonable time and the failure to begin opera- 
tions for seventeen of the twenty years duration of the lease, with a failure to 
show any intent to operate, entitled the plaintiffs to-a decree of cancellation. 
To have stated a defense, the answer of the defendants should have shown that 
the lessees had made a bona fide attempt to commence drilling under the terms 
of the lease and since this was not done, the answers did not state a defense. 
From this case it would appear that the basis for the court’s holding was that 
the defendant’s answers did not contain allegations that drilling had been com- 
menced or attempted anywhere in the community or on the lease and the dis- 
cussion concerning the implied covenant to drill within a reasonable time was 
merely rebuttal to the defendants’ contention that their failure was in the nature 
of breach of an implied covenant for which the lease would not be forfeited by 
the court. It should be noted also that the judgment was by default and the 
court mentioned that the lease could have been canceled for failure to commence 
drilling under the express provisions of the lease within two years, so it is not 
clear what connection the discussion of the implied covenant has with the actual 
decision of the case but it would appear it could have been a lease construction 
case. 


An interesting situation was presented by the case of Nigh v. Hass.*’ The 
court held, where a landowner leased half a section of land for oil and gas pur- 
poses to A, who assigned the lease to B, and B assigned one quarter section to C 
and retained the remaining quarter section, and C drilled on his quarter section, 
found oil in paying quantities, and for fifteen years B did nothing to develop 
the other quarter section, the quarter section of B’s had been abandoned for 
failure to comply with the implied covenant to explore and operate within a 
reasonable time. It will be noticed in this case, even though both quarters of 
land were leased under one lease and there had been drilling and production 
on one quarter, that the defendant was under the obligation to drill and develop 
as to his quarter section as a result of the splitting up of the lease into two 
tracts. Generally the obligation to develop arises only when there has been 
drilling which results in production in paying quantities. Here, it would seem 
that the obligation to drill would have been satisfied by the drilling on the one 
tract of land but not the obligation to develop, however, the court stated there 
was also an obligation to explore, which would seem to mean that an explora- 
tory well should be drilled within a reasonable time on the defendant's tract 
also. So it is not exactly clear what the court means by the terms “explore and 
operate” but they probably mean to drill and develop as used in this article. 
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Also, the court used the term “abandoned” when it would appear that the lease 
was canceled for breach of the implied covenant to drill and develop.** 

Another case supporting the implied covenant to drill within a reasonable 
time is Chapman v. Continental Oil Company.” In this instance, Ks executed 
a mineral lease, having no primary term and making no provision as to time 
when operations were to begin, to S and C. By mortgage foreclosure proceed- 
ings the defendant insurance company became owner of the land and it executed 
another oil and gas lease, under which the defendant oil company held. The 
plaintiffs succeeded to the rights of S and C under the original lease, but they 
did not know of its existence for over forty years. The defendants contended 
the original lease was abandoned, that their lease was superior and asked that 
their title be cleared. The court held for the defendants, stating that the lease 
contemplated the lessees would do exploring and mining on the premises within 
a reasonable time; such leases carry the implied covenant of reasonably prompt 
operations; and the long period of forty years, within which no work was done, 
justified a finding that the lease had been abandoned. It would appear the 
court again uses the term “abandoned” when there was actually a breach of the 
implied covenants to drill and develop within a reasonable time, which war- 
ranted cancellation of the lease. 


B. Cases in Which the Court Denied Cancellation of the Lease 


In an action to declare a forfeiture of an oil and gas lease, the court held in 
Ray v. Brush,*° where an oil and gas lease provides that drilling must be done 


within a specified time on the leased land or on neighboring land and drilling 
is actually done on neighboring land, there is an implied covenant that drilling 
will be done on the leased land within a reasonable time, but where the lessor 
has prevented the lessee from drilling on the leased tract, the lessor may not 
invoke the nonobservance of the implied covenant. The court also held that 
equity will not decree a forfeiture of an oil and gas lease for breach of an 
implied covenant if damages will adequately compensate the lessor. In this 
case the defendant, who had procured oil and gas leases covering a number of 
tracts of land in the field in which the plaintiff's land was situated, obtained an 
oil and gas lease on the plaintiff's land in which it was stipulated that operations 
should commence either on the plaintiff's land or on neighboring land in the 
field within six months and when such operation was begun the lease should 
be deemed to be exclusive until such operation should cease, etc. About two 
months after the execution of the lease, operations were begun on neighboring 
land and producing wells were drilled. Following the expiration of the six 
months and drilling on neighboring land, the plaintiffs served notice of for- 
feiture, refused to accept rentals and instituted proceedings to prevent the lessee 
from drilling on their land. The court held for the defendant, stating: 


“. . . It must be inferred that the lease was executed and taken for the benefit of 
both lessor and lessee, and as the development of the land was the subject of agree- 
ment and, no time being stated for such development to begin, there is an implied 
48. See, Ray v. Brush, note 50, infra; Alford v. Dennis, note 64 infra; People’s Gas Co. v. Dean, note 


45°"149 Kan. 822, 89 P. 24 833 (1939). 
50. 112 Kan. 110, 210 P. 660 (1922). 
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covenant that it was to begin within a reasonable time to be determined with due 

regard to the situation and rights of each party. . . .”>! 
The court reasoned that it was not contemplated that drilling should begin on 
this land within six months because by the terms of the lease the lessee had an 
option to drill either on the neighboring land or on the plaintiff's land within 
that time and the provisions of the contract were therefore met by the drilling 
on the neighboring tracts; that since the plaintiffs had taken steps to prevent 
drilling on their land, they were in no position to complain of the nonob- 
servance of the implied covenant that drilling must be commenced in a reason- 
able time. It should be noted here, even though the court held the lessee must 
drill on the lessor’s land within a reasonable time, regardless of the drilling on 
neighboring land, it did not state from what time or date such reasonable time 
should be computed, so this makes it rather uncertain when such operations 
shall be commenced and to be computed according to the general circumstances 
constituting a “reasonable time.” 

A case limiting the application of the implied covenant to drill within a 
reasonable time is Matthews v. Ramsey-Lloyd Oil Company.*” In this decision 
the court held where the original lessee under an oil and gas lease may delay 
the drilling by payment of rentals, the assignee of such lessee may do the same 
and is under no obligation of an implied covenant to drill and develop. The 
facts may be briefly stated as follows. R and others executed an oil and gas lease 
to one Preston, who assigned one-half his rights therein to the plaintiff, who 
then assigned his rights to the defendant. Subsequently the defendant was 
dissolved and liquidated and the lease was purchased by R. In the assignment 
between the plaintiff and the defendant the consideration was $12,000 cash 
and an interest up to $30,000 in whatever oil might be produced on the land. 
The lease provided the lessee was excused from drilling and developing the 
property on payment of an annual rental. The defendant produced no oil and 
gave no specific undertaking to drill and develop the land. The plaintiff con- 
tended, by operation of the assignment, the defendant was required to develop 
and explore so a fund could be created out of which he could receive the $30,000 
and, by a dissolution and sale of the lease by the defendant, an obligation arose 
to pay such amount to the plaintiff. The lease was executed in 1922 and this 
suit was instituted in 1923. The court held in the defendant’s favor. There 
was no specific promise by the defendant that it was to drill and the circum- 
stances of the assignment were not susceptible of an interpretation that the 
defendant made any implied covenant to drill for oil. The rights and duties 
of the holder of the lease were defined by the lease. Preston was not required 
to drill if he paid rental, nor was the plaintiff, nor is the defendant for the same 
reason and nothing between the plaintiff and the defendant required him to 
drill. The court stated that to hold the defendant took the lease subject to an 
implied duty to drill and develop would render nugatory the privilege of delay 
development by payment of the annual rental as provided in the lease. 

[TO BE CONTINUED] 


- In. 112. 
121 Kan. 75, 245 P. 1064 (1926). 
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REMOVAL OF FIDUCIARIES, FORFEITURE OF BOND AND 
CONTEMPT PROCEEDINGS* 


By GENE A. POWELL, 2L 


There are three points of discussion in this article: first, the removal of the 
fiduciary; second, the forfeiture of the fiduciary bond; and third, the matter 
of contempt proceedings against the fiduciary. As to all three, the primary 
emphasis has been on Kansas law, but other sources have been considered when 
the point has not been fully covered by Kansas decisions or the statutes, or where 
they might otherwise be helpful or pertinent. The cases analyzed and cited 
herein concern only executors and administrators. However, there is no reason 
why the rules discussed might not apply to other fiduciaries as well. 


REMOVAL OF THE FIDUCIARY 


The area of removal of fiduciaries is controlled by statute which, in general, 
gives wide discretion to the probate court.' In Kansas statute, G. S. 1949, 
59-1711, the following provisions are found: 

“Whenever a fiduciary is or becomes insane or otherwise incapable of performing 
the duties of his trust, he may be removed. Whenever a fiduciary fails or refuses 
to perform any of the duties imposed upon him by law or by any lawful order of 
the court, he may be removed and his compensation may be pee. or forfeited, in 
the discretion of the court.” 

As you can see, our statute gives the court a wide area in which to operate 
its discretionary power. The statute neither defines nor limits causes for re- 
moval. Such wide power and broad discretion should be cautiously exercised. 
The court’s paramount duty is to see that estates are properly administered, and 
only as an incident to this duty is the power of the court to remove for cause. 
Therefore the court should never remove except for cause, which prevents 

roper administration of the estate? After all, fiduciaries are only reasonable 
men and should be held to no more than the diligence and care of prudent men 
in the ordinary conduct of business.’ 


In the case of In re Estate of Gratten,* the court lays down the general rule 
that unless one is not “legally competent” he should be appointed as the execu- 
tor. One is “legally competent” to act as an executor provided he is legally com- 
petent to make a will.’ Ignorance of the law or of legal procedure never has 
been regarded as constituting legal incompetency when applied to the executor 
of a will, otherwise laymen would be excluded from acting as executors. As 
pointed out in 138 American State Reports, page 526, the key word in a statute 
such as ours is “may.” This is the basis of the Probate Court’s discretionary 
power referred to above. Since the duties of the executor and administrator are 


*Read at the 1953 es a ee eee, ae November 16, 1953. 
1. po hey lag Rev. Ed., Ch. 41, Sec. 989. 

2. 1 Kan. 827, a38, 201 Pac. 2d A aout 

3. ee Ed., , Sec. 988, 

4. 5 Bo (i942) 

, s 839, 853, 130 Pac. 2d 580, (1942). 
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prescribed by law and not by the court, the Executor & Administrator are con- 
sidered trustees of the court and entitled to protection from removal without 
just and legal cause.° The removal power is given solely for the purpose of 
protecting the estate and not as a punitive measure against the fiduciary.’ 

The second sentence of the statute reads: “. . . Whenever a fiduciary fails 
or refuses to perform any of the duties imposed upon him by law. . ., he may 
be removed. . .” A determination of the duties imposed by Kansas law must 
precede a discussion of this point. G. S. 1949, 59-1101, requires that: 

“Every fiduciary, except as otherwise provided in this act, before entering upon the 
duties of his trust shall execute and file a bond, with sufficient sureties, in such 
amount as the court directs, which shall not be less than 125 percent of the value 
of the personal property and the probable annual income from real estate which 
shall come into his possession conditioned upon the faithful discharge of all the 
duties of his trust according to law.” 

Attention is directed presently to the first part of the statute requiring the 
execution of a bond. The case of In re Dennis Estate,® states that the court may 
require the executor to give a bond regardless of the fact that the will requested 
he be excused and failure to heed the order of the court in a reasonable time is 
ground for removal. Few cases have been decided on the point of removal be- 
cause of failure to give a bond, since the court will usually give the executor or 
administrator time to file a bond if he hasn’t done so or order him to do so if 
he fails to file in the first instance. In other jurisdictions the decisions are not 
uniform. Some require removal in the absence of a bond while others hold all 
that can be required for failure to give a bond is the furnishing of such bond and 
not removal.” In Kansas under the statute failure to file a bond would appear 
to be a failure to discharge the duties of the fiduciary “according to law,” as 
required by the statute, and that mere failure is grounds for removal. But the 
better procedure would appear to be to order the fiduciary to furnish a bond 
after he has failed to do so under the statute, and then to remove upon the 
failure to comply with the order. This gives the court a dual basis for removal, 
and leaves no possibility of reasonable complaint from the fiduciary or others 
interested. 


The next duty imposed by Kansas law on the executor or administrator is 
stated in G. S. 1953 Supp., 59-1201: 


“Within thirty days from the date of his letters of appointment, unless a longer 
time has been granted by the court, every representative shall make an inventory, 
verified by his affidavit, of all the estate! of the decedent or ward which shall come 
to his possession or knowledge.'!” 


6. 138 Am. St. Repes., 526. 

7. 138 Am. Se. Repts., 336: In re Bur, 1 Div. 482, 104 NY Supp. 29, ( 

8. 146 Kea 120 68 Pac. 24 1083, rats oF Means Gt & cake & AD’ gL the same rule would 
apply under GS. 1949, 59-1104 

9. See 138 Am. St. Repts. for complete discussion of the two rules. Also see 33 CJS 1036 which points out 
that in jurisdictions where failure to execute a wy A is not cause for removal, some mismanagement on the 

the executor or administrator is required before he can be removed. See In re Fishers Estate, 128 lowa 
104 NW 1023, (1905). Along this ay 4 — end or insolvency will be sufficient to remove -—_ 


this at the time of maki: 
¥ : ie 219° Pac. 2d 418, (1950) where the administrator caused certain 
which should have been included in the assets of the 
administrator was not performing duties required of him 


949 which says the executor or administrator will not be removed for his mere delay or failure 
to file inventory, account or other reports within time specified by statute unless loss to the estate has resulted. 
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This is also an area where removal is not affected by refusal to comply with 
the statute because the court will order the inventory to be filed and removal 
proceedings will be brought on the basis of the disobedience of the court’s order. 
The most frequent problem arising under this section is where the fiduciary 
claims title to property in his own right.'? Kansas in this situation denies the 
probate court the authority to decide title to property. In the case of Hartwig v. 
Flyn,’* the executor claimed ownership to certain promissory notes found among 
the assets of the estate. He was not required to return them to the estate and 
have the court rule as to whose property they were. Such action would be in- 

consistent with adverse ownership since the inventory must be verified by the 
fiduciary as just and true." 


The general practice throughout the country seems to be that the probate 
court has some discretion as to whether it will remove the representative for 
failure to file an inventory within time.’ In many cases it would be manifestly 
unjust to remove a representative merely because of this failure. The case of 
Clancy v. McElroy,’* a Washington decision, illustrates this point well. The 
statute in that case said the court “shall remove” the executor or the adminis- 
trator for failure to file an inventory, but the court interpreted the “shall” clause 
as being discretionary rather than mandatory because it would be unjust to the 
executor otherwise. Before the executor or administrator is removed because of 
failure to file or delay in filing, it must usually be shown that he has failed in 
his trust or caused a loss to the estate by his conduct.'” 


Another duty imposed by Kansas law is the duty to account. G. S. 1949, 
59-1502 says: 

“Every executor or administrator shall present a verified account of his administra- 
tion within the time limited and make application to the court to settle and allow his 
account and to assign the estate to the persons entitled thereto. He shall also account 
at such other times as the court may require.” 

Again this requirement is not the subject of removal proceedings, often be- 
cause a failure to account will cause the court to issue an order compelling the 
fiduciary to account. Where no loss has resulted to the estate, it would seem 
rather harsh to remove for failure to make regular settlements prior to an order 
of the court to such effect."® As pointed out above in all three of the duties 
imposed by law, the court would issue an order compelling the requirement of 
the statute to be satisfied. If the fiduciary refuses to comply with such an order, 
he may be removed. This again furnishes a dual basis for removal under the 
statute, either for violation of a duty imposed by law, or for violation of the 
court's order.'? 

Kan. 447, 219 Pac. 2d 418, (1950). 
595, 100 Bac. 642, (1909), 

: ®,’ Emmons, 91 Kan. 462, 138 Pac. 608, (1909) which reaffirms this case, However, the 

peepee court may y - and determine title to property only for the orderly progress of i See Hartwig 
; 138 Am. Se. Repts., 532; 21 Am. Jur., 459; 90 ALR 125. 


6 
. 567, —— 
956. 


; 72 ALR 
i this area see: Succession of Ben ALR 818, 106 La. 494, 31 So, 12 
438, (1860) ; Gow 9. Gray, 39 NY Ba 332, (1883). sorb 1 
, 164 Kan. 92, 187 ‘Pac. 2d. 529, dioaty rd in re Estate of Lowe, 155 Kan. 679, 127 
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Several other duties imposed by statute should be noted. However, they are 
almost never used as a basis for removal proceedings because the court will 
order the fiduciary to comply with the duty before it removes him. In addition 
to the duty to file a bond, make an inventory, and to account, considered above, 
they are as follows: first, the inventory shall be exhibited to appraisers (G. S. 
1953 Supp., 59-1202); second, when assets have come into the hands of the 
representative after filing the first inventory, he shall make a supplementary 
inventory and appraisement within thirty days (G. S. 1949, 59-1203); third, 
the executor or administrator shall pay the taxes, collect the rents and earnings, 
and keep the property of decedent in tenable repairs (G. S. 1949, 59-1401); 
and fourth, the fiduciary shall sell the property when the court directs (G. S. 
1949, 59-1407). Failure to comply with these duties will cause an order to 
issue from the court, and disobedience of the order will be the basis for removal. 


Next to be considered as grounds for removal are such grounds as illiteracy, 
improvidence, want of understanding, loss of personal fitness, neglect of trust, 
and hostile or adverse interest which are generally recognized as such, but which 
are not enumerated under our statute except by the language “insane or other- 
wise incapable of performing the duties of his trust.” If these grounds exist 
in Kansas, they must be included within either the term “insane” or the term 
“otherwise incapable of performing the duties of his trust.” The term insane 
is statutorily defined by G. S. 1949, 77-201, (Sixth) to include idiots, lunatics 
and distracted persons. Since the present statute for removal was adopted in 
lieu of a prior statute (G. S. 1935, 22-323) which had a provision for re- 
moval, “if the representative has or is abusing his trust in any respect,” in addi- 
tion to the provisions in the present statute for removal, the words “otherwise 
incapable” in the present statute must be construed to mean incapable in any 
way and not just incapable mentally. Although the words “otherwise incapable” 
have never been directly construed in Kansas, it can be said that they refer to 
incapability in respect to the performance of any of the duties of the trust.”° 
This is so especially in the light of G. S. 1949, 77-201, which defines insane 
persons to include distracted persons. If the words “otherwise incapable” were 
referring only to lesser mental incompetency than insanity, then the statute is 
merely repeating itself. If the above interpretation is incorrect, the grounds used 
in the Kansas cases cited below would not have given the court authority for 
removal. This provides the basis for removal in the areas now being considered. 
The first of these are illiteracy,?’ improvidence,?* want of understanding,” 
loss of personal fitness,“ or mental incompetency.” Illiteracy means more than 
inability to read and write since a person may still be capable of executing his 
trust in a good business like manner even though unable to read or write.”° 
Improvidence refers to habits of mind and conduct which become a part of man 


. GS. 1949, 59-1711; See Ky. Se. 3846, Price’s Adm. v. Price, 163 SW 2d. 463, 465, 466, 291 Ky. 237. 
: 138 Am. Se. Repes., 530. 
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4. 21 Am. Jur., 460. 
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and render him unfit for his trust.?” Want of understanding implies persons 
who are unable to transact business or ignorant of their own personal business 
relations wtih decedent.”* These three divisions very much overlap each other 
and before a fiduciary is removed, usually more than one is always present. 
Generally speaking an habitual drunkard may be removed”? even without a 
specific showing that he is incapable of discharging his trust.*° Also, repeated 
convictions of misdemeanors, perjury and felonies are grounds for removal 
under the theory of loss of personal fitness.*’ Insanity arises in the cases of 
executors only, since the court would not appoint an administrator who was 
insane. However, the problem could arise from insanity subsequent to ap- 
pointment. Some jurisdictions have held that if the executor possesses the same 
capacity that he did when he was appointed under the will, he should not be 
removed because the testator intended such.*? But if his actions put the estate 
in danger, further security may be required or he may be removed. 


Neglect of trust may be a sufficient ground for removing an executor or 
administrator if the negligence involves such acts as failure to give notice to 
creditors, or require vouchers to be presented for money paid out by the fiduciary. 
This last duty is especially necessary where the fiduciary is temporarily absent 
from the state.** At this time it should be emphasized that the whole area of 
removal must be considered in the light of the fact that the executor is the 
creature and representative of the testator, whereas an administrator is a creature 
of the law. In this respect since the testator has vested his confidence in the 


executor as his representative regardless of the fact that he may be an irresponsi- 
ble, insolvent person, it is a violation of the rights of the executor to remove him 
without an abundance of fraud or misconduct thus defeating the will of the 
testator. Somewhat more leniency will be given to executors in this respect.*° 


Hostile or adverse interest of the fiduciary is grounds for removal. If an 
administrator’s or executor’s personal interests conflict with his official duties, 
he should be removed.*© Where both cannot be fairly represented by the same 
person, then such person is not proper to administer the estate.?” Removal under 
this area actually depends upon the facts and circumstances of each case. There- 
fore, courts differ as to what circumstances will satisfy removal, but generally 
it may be stated that if an executor or administrator claims a personal interest 
in the assets of the estate adverse to or conflicting with claims of other persons 
interested in such estate, he may be removed.** There are several qualifications 


27. Ibid. 
28. In re Estate, 23 NYS 2d. 47, 260 App. Div. 926, (1940) reargument denied. 

. Gurley v. Butler, 83 Ind. 501, (1882). 
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21 Am. — 461. 
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to this rule which should be noted. First, where another remedy exists other 
than removal, this will preclude an heir from procuring removal even though 
the executor or administrator has a personal interest. An example would be 
where the administratrix asserted her ownership to the whole of the estate; the 
father of the deceased who was the administratrix’ husband had another remedy 
in disputing her claim by an examination in open court touching any assets of 
the estate in her possession.’? Second, if it appears that at the time of application 
for removal, the fiduciary’s personal interest was not adverse to the interests of 
the estate, removal should be refused. The question is to be considered with 
reference to the situation of the estate at the time removal is requested. If his 
interest will not conflict with the duties still to be performed there need be no 


removal.*° Third, some courts feel adverse interests are not enough and bad 


faith or fraud must be shown in addition, such as where the administrator has 
a personal interest in the recovery of a suit brought against the estate and he 
fails to appear and present a defense on the part of the estate.*? 


The problem of what constitutes sufficient adverse interest to justify removal 
is never ending. Generally if the fiduciary claims as his own, money or property 
alleged to belong to the estate, this is sufficient to warrant removal.*? Some 
jurisdictions feel that a mere indebtedness to the executor or administrator 
owing from the estate is enough.*? Others feel that if the fiduciary is indebted 
to the estate which he is to represent, this is sufficient adverse interest to justify 
removal.** 


The last division concerns absence or removal from the jurisdiction by the 
fiduciary. G. S. 1949, 59-706, provides: 


“In cases of domiciliary administration, letters testamentary or of administration 
shall in no case be granted to a nonresident of this state; and when a domiciliary 
executor or administrator shall become a nonresident, the probate court shall revoke 
his letters.” 


This involves a question of residence which in turn involves domicile, which 
turns on the particular facts and circumstances.*? As a general statement, how- 
ever, the motive or purpose of a change of residence is immaterial and the only 
question is whether the party changing had the intention to become a resident 
of another state.*° G. S. 1949, 59-1706, states that every nonresident fiduciary 
shall, before entering upon the duties of his trust, appoint in writing an agent 
residing in the county where appointment is made and such agent can be served 
in the name of the fiduciary the same as if he were personally present. This is a 
new statute which in effect provides that a nonresident fiduciary may sue and 
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be sued in like manner as a nonresident may sue or be sued. It has been held 
that a nonresident executor who continues his nonresidence but comes into the 
state to attend to the business of his executorship, cannot be suspended or re- 
moved solely on the statutory ground that he has permanently removed from 
the state.*’ 


In conclusion it can be stated that the problem of removal of the fiduciary 
has been dealt with by the courts with a realistic approach. Unless the estate will 
suffer, the courts have permitted a wide range of conduct on the part of the 
fiduciary. In looking at the problem of removal, the judicial bodies have tried 
to serve the best interests of the estate and provide for an orderly adjudication 
of the business at hand. After all, the right to be able to dispose of one’s estate 
the way one pleases is a vested right and should be preserved at all times. Only 
when the estate is better served by removal than by continuance should the 
fiduciary be so discharged.** 


LIABILITY OF SURETIES ON THE FIDUCIARY BOND 


Kansas and most jurisdictions require a bond to be executed by the fiduciary 
and this section relates to the liability of the sureties to the estate on such bonds. 
The statute*? in Kansas reads: 

“Every fiduciary except as otherwise provided in this act, before entering upon 
the duties of his trust shall execute and file a bond, with sufficient sureties, in 
such amount as the court directs, which amount shall not be less than 125 percent 
of the value of the personal property and the probable annual income from real 
estate which shall come into his possession, conditioned upon the faithful discharge 
of all the duties of his trust according to law.” 

The last sentence is what most concerns us at the present. Directly following 
the foregoing statute is G. S. 1949, 59-1102, which states: 


“All such bonds shall run to the state of Kansas. They shall be subject to the 
approval of the probate court and shall not be approved until the court is fully 
satisfied as to the sufficiency of the sureties. In case of breach of any condition 
thereof, an action on any such bond may be prosecuted in the name and for the - 
benefit of any person interested.” 


The first named statute combines many separate provisions of the former 
law into one set of requirements for the bond of all fiduciaries. Since the bond 
is for the performance of those duties prescribed by law, it should be large 
enough to cover all possibilities for default. The standard of duty to be per- 
formed by an administrator is set by statute with respect to the decedent’s estate, 
and if in the performance of his duties the administrator is guilty of negligence 
and carelessness amounting to unfaithful administration, he is liable on his bond 
for damages sustained by the parties in interest.°° “By executing a bond, a bonds- 
man becomes a surety to the beneficiaries of the administration proceedings and 
for conduct of the executor or administrator. By the bond, the surety under- 

48, See Podrofa Y; Pedrow,’ 152 ‘Kan. 82, 102 Pac 2d 1012, (1940); See also In re McLeans Estate, 138 
Neb. 75]..295 NW 273, (1940 ; ; ; ; 
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takes that his principal should administer his trust faithfully and without fraud. 
This promise is original. Knowledge of the principal’s fraud by the bondsman 
is not necessary to make the surety responsible at law on his bond. He is held to 
know every default of his principal.°' One of the purposes of the law requiring 
a bond to be given is that there shall be no fraudulent conduct to repair and 
every possible safeguard to this end must be erected and maintained. The surety 
on an administrator’s bond may speculate in the claims against the estate, pro- 
vided no connivance with the administrator appears. The Kansas court calls 
this a dangerous rule because it “opens to surety a prospect of gain by freely 
bargaining with his principal, and he at once becomes concerned in the disre- 
gard of all those austere principles which must govern the conduct of those 
who undertake the management of trust estates.”* 


The fiduciary is chargeable with the value of the use of property belonging 
to the estate, used by him for personal benefit, where he has sold property of 
the estate and money has been received therefor and converted to his own use. 
His successor may recover against him and his sureties.** Also, when money has 
been misapplied or wrongfully disposed of, the successor may recover from the 
defaulting administrator and his sureties the misapplied amount plus the addi- 
tional expense.** The surety is liable for interest on the fund where the ad- 
ministrator neglects to pay out funds as ordered by the court. Interest is com- 
puted from the date of neglect.*° 


Before liability can be decreed against a surety on his fiduciary bond, it is 
necessary that there be an adjudication to the effect that the fiduciary has 
violated his duty as such in some respect and the extent thereof must be reduced 
to a money judgment.*® The findings and judgment of the probate court are 
conclusive against the sureties and cannot be questioned except for fraud.*’ 
In the case of Schmidt v. Simmons,”® the court stated that the probate court has 
jurisdiction to determine the correctness of the final account filed by the ex- 
ecutor. Where the administrator’s successor is compelled to bring action against 
a former fiduciary to protect the estate, neither such previous administrator nor 
his surety can mitigate damages or amount of recovery by claiming the com- 
pensation for services performed. In order to justify compensation services must 
be fully rendered.” 


In an action on the administrator’s bond, the specific breach must be alleged 
and the real party in interest may sue upon it. A judgment against the principal 
is admissible in an action against the sureties. As stated before, an accounting 
is held to be a condition precedent to an action upon the bond of an adminis- 
trator or executor brought either by a creditor or the successor to the fiduciary.*' 
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However, there is an exception to this when the administrator or executor is 
without the jurisdiction of the court. In that case, the court has declined to fol- 
low the rule which makes it n ecessary to arrive at a settlement of the accounts 
of the principal before bringing suit. 


In relation to the duration and termination of liability of the surety, the case 
of Oberst v. Mooney® is in point. The court said in that case that when the 
administrator turns over the property of the estate in conformity with an order 
of the probate court, properly made for that purpose, the surety shall not be 
held liable further on his bond whatever contingencies may arise. In a sense 
the administrator acts as an auditor for the purpose of collecting the assets of 
the estate and distributing them under the court's orders.°* When no complaint 
is made and the administrator actually disburses those funds in accordance with 
the order of the court, the bondsman is no longer liable. The court in that case 
cites 24 CJS 1069, which says the final settlement of the accounts of an ad- 
ministrator and his discharge ordinarily terminate the liability on the bond. A 
final judgment that the estate is fully administered is ordinarily conclusive unless 
vacated by appeal, or impeached because of fraud.® Until there is a final ac- 
counting approved by the probate court, it has jurisdiction notwithstanding 
removal of the representative. Since liability of the principal must be estab- 
lished before any action against the surety is begun, all that is required is a final 
judgment establishing liability of the principal for assets received, unadminis- 
tered and unaccounted for, and there is no need of an order of distribution 


returned unsatisfied.*’ The liability on a fiduciary bond is not terminated by 
the death of the executor or administrator but extends for the entire term of the 
administration. The same rule applies on the death of the surety. The estate 
of the surety is liable.®? 


Concerning defenses which the surety may assert, it is the general rule that the 
surety on a fiduciary bond cannot set up the invalidity or irregularity of the 
appointment of his principal as a defense even though such was actually ob- 
tained by fraud on the part of the fiduciary.” The reason for this rule is that 
when the surety issues the bond he recognizes the validity of the appointment 
and is estopped to deny it.”! 


Another Kansas statute which should be noted is G. S. 1949, 59-1107 
stating: 
“The court shall, upon application of a ei and after notice, require a fiduciary 
I 


to settle his account and file a new bond. If such account is approved, the surety 
shall be discharged from liability thereafter accruing. The fiduciary shall file a new 
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bond, to be approved by the court, and if he fails or refuses to do so he shall be 
removed.” 
This statute is construed strictly, and the surety must comply with all its pro- 
visions to relieve himself.’ 


In conclusion fiduciary bonds are usually given to secure the creditors and 
next of kin of the deceased from loss due to some failure on the part of the 
representative in his official capacity. They are a means of indemnity to the 
estate. Liability on the bonds is conditioned upon the faithful discharge of all 
the duties of the fiduciary’s trust according to law. Therefore the liability is 
limited to that extent and such duties must be violated before it attaches. Again 
it must be emphasized that the courts look to the effect upon the esate and if 
damage has been done due to the actions of the fiduciary, the surety will be held 
liable. 


CONTEMPT PROCEEDINGS 


This section is primarily concerned with the probate court’s power to punish 
for contempt. Kansas law is considered almost entirely with very little emphasis 
on the law of other jurisdictions. The reason for this is that throughout the 
country the law is comparatively uniform in this area. More discussion is de- 
voted to this part than has been given to the preceding two parts. Due to the 
recent investigations by congress and its committees, contempt has become a 
weapon of frequent use. It is hoped that this discussion will shed some light on 
how the Kansas courts respond ‘to such proceedings. 


Article III, Section 8, of the Constitution of the State of Kansas reads as 
follows: 


“There shall be a probate court in each county, which shall be a court of record, 
and have such probate jurisdiction and care of estates of deceased persons, minors, and 
persons of unsound minds, as may be prescribed by law, and shall have jurisdiction 
in cases of habeas corpus. * * *” 


Notice the probate court is set up as a court of record. In addition to this, 
G. S. 1949, 59-302, states: 


“The probate courts, in addition to their general jurisdiction, shall have power; * * 
(10) To punish for contempt.” 


In the case of In re Hanson,’? a witness was called who had in his possession 
books and papers necessary as evidence in the controversy before the probate 
court. He refused to answer the question of whether he had any books or not 
so the court adjudged him guilty of contempt, assessed a fine against him of 
twenty-five dollars and ordered him to pay it. He refused and the court com- 
mitted him to the custody of the sheriff until he paid the fine. On appeal he 
contended the probate court had only such jurisdiction to punish for contempt 
as conferred by statute. In the opinion the Supreme Court cited volume 9 of 
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Cyclopedia of Law and Procedure, page 26, which says: “independent of au- 
thority granted by statute, courts of record of superior jurisdiction, whether civil 
or criminal, possess the inherent power to punish for contempt of court. Such 
power is essential to the due administration of justice and the legislature can 
not take it away or abridge it, although it may regulate its use. Statutes con- 
ferring the power are simply declaratory of the common law.” Volume 7 of the 
American and English Encyclodaedia of Law, page 33, is also cited which states: 
“when, however, the court is a creature of the constitution, better opinion seems 
to be that it cannot, by legislative enactment, be shorn of its inherent right to 
punish for contempt.” The Kansas court recognizes this in the case of In re 
Millington,”* where the court states in syllabus 1: “Courts of record have in- 
herent power to punish for disorderly conduct in the court room, resistance of 
their process, or any other interference with their proceedings which amounts 
to actual contempt.” The court goes on to point out that the legislature has, as 
to courts of record, left their powers to punish for contempt free and open to 
all the necessities of the occasion. There are a few limitations, but generally 
the court is left free to deal with contempt wrongs as necessity may distate. 


In the case of In re Millington,”’ the court says any resistance to the power or 
process of a court of record of this state may be punished by a fine large enough 
to recompense the state for any loss it may suffer, and large to deprive the 
offender of any profit he may hope to receive from his wrong. The Supreme 
Court itself admits that such power is vast, but points out that as a guard against 
any wrongful exercise of this power there is the reviewing power of the Supreme 
Court. Also, the power of impeachment and public opinion along with free 
press serve as sufficient safeguards. Power must reside somewhere and the vast 
volume of testimony of experience is that nobody is so safely trusted with power 
as the courts. The theory of this inherent power to punish for contempt is 
stated in the case of In re Hanson,”* as being a necessary incident to the execu- 
tion of the powers conferred upon the court and as being necessary to maintain 
its dignity, if not its very existence.’ There is a plethora of authority for the 
proposition that every court created by the constitution which is not limited by 
that instrument concerning contempt powers, inherently possesses plenary 
power to enforce its orders, protect its dignity and preserve good conduct and 
that the proper means to that end is the power to punish for contempt. As pro- 
bate courts are created in Kansas by the constitution, they fall within this 
category.”® If the power of contempt were not given to courts of record, re- 
fractory, intractable witnesses could effectively harass and impede the adminis- 
tration of justice. It is generally agreed throughout the United States that where 
the probate court is originated by the constitution of the state, power to punish 
for conempt is inherent.’? 
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WHAT CONSTITUTES CONTEMPT 


In Kansas G. S. 1949, chapter 20, article 12 deals solely with contempts of 
court. The first statute, G. S. 1949, 20-1201 separates contempt into two 
classes. “. . . contempts of court are divided into two classes, direct and in- 
direct, and shall be proceeded against only as hereinafter prescribed.” The next 
statute G. S. 1949, 20-1202 defines these two classes. It states: 


“That contempts committed during the sitting of the court or of a judge at cham- 
bers, in its or his presence, are direct contempts. All others are indirect contempts.” 


This definition is followed throughout the country.*° Constructive contempt 
is sometimes used instead of the term indirect.*' Contempt proceedings depend 
upon the act and not upon the intention of the party. In the case of State v. 
Waugh,* a letter was written to the judge complaining of the rulings of the 
judge by Waugh. The leter contained severe imputations against the judge. “I 
did not think it possible that our judge could be so warped by such a procedure 
as to entirely overlook the interests of a poor man, and ride over him roughshod, 
and decide in favor of a corporation.” When Waugh appeared on the witness 
stand he denied any intentional disrespect to or contempt of the court. How- 
ever, the Supreme Court said the letter was an attempt to obstruct, prevent and 
embarrass the administration of justice. Its language was disrespectful ,insult- 
ing and contemptuous. The case of In re Pryor,®’ pointed out that “a judge will 
wisely overlook any mere hasty, unguarded expression of passion or disappoint- 
ment, even though disrespectful, or simply notice it by a reproof.” The court 
also commented that a mere denial of insulting design does not relieve a lawyer 
of responsibility. The court goes on in the opinion saying that the independence 
of the profession carries with it the right freely to challenge, criticise and con- 
demn all matters and things under review and in evidence. But with this priv- 
ilege goes the corresponding obligation of constant courtesy and respect toward 
the tribunal in which proceedings are pending. Language of the letter in the 
case cited above was “The ruling you have made is directly contrary to every 
principle of law and everybody knows it, I believe,” and that it is “my desire 
that no such decision shall stand unreversed in any court I practice in.” It should 
be pointed out that the actions in the above cases were done while the proceed- 
ings were still pending because other considerations apply after the matters 
have finally been determined, the orders signed or judgment entered. No judge 
and no court is beyond the reach of public and individual criticism. In the case 
just discussed, only the acts of an attorney were considered and whether or not 
the same rules would apply to others was not decided since the attorney is an 
officer of the court. Probably the prime characteristic of the power to punish for 
contempt is the obstruction to the performance of a judicial duty.** 


The case of In re Gambrell,®° is a good example under the statute, G. S. 1949, 
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20-1202, of an indirect contempt. There the petitioner was not a party to the 
original suit by the State against one Reed, but talked on the telephone when 
the parole officer of the court called trying to ascertain why Reed had not 
appeared in court. During the telephone conversation, vile language was used 
by Gambrell which prevented the parole officer from finding out anything 
about Reed. Gambrell did not know to whom he was talking at the time and 
did not try to find out. The court said that since he was not in court during a 
sitting of the court, nor before the judge at chambers and no complaint was 
made of anything he did in the presence of the court or judge, there was no 
direct contempt. Since provisions of the indirect contempt were not complied 
with, the court discharged the prisoner implying that even if the lower court 
had complied wtih the indirect contempt statute it still would not have been 
enough. (Further discussion of indirect contempt will follow) 

The next statute, G. S. 1949, 20-1203, provides the procedure to be followed 
in direct contempts. It states: 

‘,. . a direct contempt may be punished summarily, without written accusation 
against the person arraigned, but if the court or judge in chambers shall adjudge 
him guilty thereof a judgment shall be entered of record, in which shall be ified 
the conduct constituting such contempt, with a statement of whatever defense or 
extenuation the accused offered thereto and the sentence of the court thereon.” 

The case of In re Gambrell,** emphasized the effect of this statute by saying 
that where no statement of the conduct constituting the contempt or the defense 
of the accused is contained in the order of the court on the contempt proceed- 
ings, such absence renders the order void. Under the direct contempt statute 
no written accusation, warrant or arrests or paper plea in defense are necessary. 
A journal entry showing the proceedings, constitutes the full record of the case. 
The trial judge in direct contempt proceedings relies upon his memory of what 
has occurred. The case of State v. Marshall,*’ illustrates the vast power which 
may be exerted by the court in contempt proceedings. A witness evaded making 
a frank and candid answer by saying, “I think it was beer.” The court sent him 
to jail because of this evading answer. The Supreme Court affirmed the de- 
cision by saying the witness was contumacious. Since the proceeding in direct 
contempt is summary and of somewhat arbitrary nature, thus subject to abuse, 
the legislature has required that the court or judge shall make certain entries 
(conduct, defense and sentence) before the contemner may be sent to jail or 
the conviction and judgment be otherwise enforced. Such entries are essential 
to the validity of the conviction.** The reason for the record of conduct and 
defense is the protection of individual rights and to guard against capricious and 
oppressive exercise of judicial authority so that upon review the appellate 
tribunal may be put in possession of an accurate account of what happened.®*? 


G. S. 1949, 20-1204, provides the procedure for indirect contempts. It says 
in substance that upon return of an officer on process or affidavit showing any 
person guilty of indirect contempt, a writ of attachment or other lawful process 
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may issue and such person may be arrested and brought before the court or 
judge in chambers. Thereupon, a written accusation setting forth facts con- 
stituting the contempt must be filed. The accused is required to answer by a 
certain time which is fixed by an order of the court fixing the time and place 
for hearing and the court may extend such time so the accused may purge him- 
self of the contempt. After the answer or refusal to answer, the court determines 
the accusation upon testimony produced. If answer is made, the trial is as in a 
criminal case except it is not by a jury.” It is necessary under this statute that 
there be a written accusation, warrant of arrest, answer of accused and oppor- 
tunity to defend. These are essential to a valid adjudication.”! 


Contempt proceedings are also separated into civil and criminal classifica- 
tions. This is not done by statute but in the case of Holloway v. Water,®” the 
court cited the case of In re Nevitt,?? which stated these definitions: criminal 
contempt are those proceedings prosecuted to preserve the power and vindicate 
the dignity of the courts and to punish for disobedience of their orders; civil 
contempts are those instituted to preserve and enforce the rights of private 
parties to suits. A particular act may be both, the determinative feature being 
whether the act is by one party to a suit in disobedience of the special order made 
in behalf of the order. The case of Hartman v. Wolverton,” gives a good dis- 
cussion of the indirect contempt statute. The court says “since contempt of 
court may be punished by fine and by imprisonment, a person charged with 
contempt is entitled to know the nature and cause of the accusation against him. 
Process to bring the accused before the court must be founded on affidavit 
showing the contempt, except in cases not material here, and when accused is 
brought before the court a written accusation setting forth succinctly and clearly 
the facts constituting the contempt must be filed.” The accused may waive the 
filing of an accusation by answering the charge contained in the affidavit,” but 
the authority of the court to punish rests on a written charge in some form show- 
ing the contempt. The employment of contempt proceedings as a means of 
punishing disobedience of injunctions issued in cases arising out of industrial 
disputes was doubtless responsible for the statutes “which now form the pro- 
visions governing all classes of contempt proceedings.” The indirect contempt 
statute outlines the procedure to follow in criminal contempts but apparently 
indirect civil contempts follow the same procedure.®© Criminal contempt pro- 
ceedings under this statute are conducted very much like criminal actions. Many 
small items are not necessary such as the exact date of the alleged acts violating 
the injunction since precise time need not be stated in an indictment as long as 
it is within the statute of limitations.*” The legislature evidently considered in- 
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direct contempt of court as a proceeding that has many of the elements of crim- 
inal prosecution.” 


The question of who may inaugurate civil indirect contempt proceedings is 
answered in the case of Frey v. Willey.*? The court states as a general rule that 
such a proceeding may be instituted by an aggrieved party, or his successor in 
interest, or someone who has a pecuniary interest in the right to be protected 
and maintained not only against the parties to the original action and persons in 
privity with them, but also against their successors in interest with actual 
notice.°° Some jurisdictions feel it is a matter of no importance who institutes 
the proceedings since the alleged contemner is not prejudiced in his defense 
by the way in which facts are brought to the attention of the court. The exercise 
of the power to punish for contempt is not dependent upon the complaint of 
any of the parties litigant."°' The court in the instant case seems to base its 
reasoning on the case of State v. Kindseder,'°? where an injunction (temporary ) 
against unlawful sale of liquor was obtained and affidavit was filed and verified 
by a stranger charging defendant with violation of the injunction. Contempt 
proceedings were begun and the defendant was found guilty. He appealed on 
the grounds that the verification was made by a stranger. The Supreme Court 
said the statute does not require the verification to be made by a party to the 
suit. That case was for criminal contempt while the instant is for civil. The 
court goes on to say that civil contempt proceedings are less strict than criminal 
contempt proceedings, and that the statute does not seem to limit as to who 
may bring contempt proceedings. 

Another question which is decided by the Kansas court under this statute is 
the question of how soon a written accusation must issue after a person has been 
arrested and brought before the court. Apparently it was not the intent of the 
legisalture to make time the essence of each step of procedure pertaining to 
indirect proceedings of contempt. The statute says a written accusation shall 
issue “thereupon.” This seems to have the effect of leaving the time aspect to 
the discretion of the court since in State v. Wilson,’™ the court said “we con- 
clude. . . the word “thereupon’ should not be construed as ‘immediately’ and 
the accusation may be filed within a reasonable time after the defendant ap- 
pears.” The decision held five days was not unreasonable so long as the delay 
does not impose upon the substantial rights of the defendant. 

The next statute provides for review of the proceedings. G. S. 1949, 20-1205, 

states: 
“That the testimony taken on the trial of any accusation of contempt shall be pre- 
served, and any ju t of conviction therefor may be reviewed upon the direct 
appeal to or by writ of error from the supreme court, and affi reversed, or 
modified as justice may require. Upon allowance of an appeal or writ of error, 
execution of the judgment shall be stayed upon the giving of such bond as may 
be required by the court or a judge thereof, or by any justice of the supreme court.” 
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This provides for appeal of all contempt proceedings.’ In the case of State 
v. Miller,’”* the court refers to this statute saying “our statute defining contempt 
of court while defining direct and indirect contempts, does not define civil or 
criminal contempt. It does by G. S. 1935, 20-1205 (now G. S. 1949, 20-1205) 
grant a right of appeal to the supreme court on a conviction for contempt, but 
prescribes no procedure other than the fixing of a bond for staying execution of 
the sentence, and in a manner substantially in accord with the provisions of our 
statute for appeals in criminal cases.” 


The next statute, G. S. 1949, 20-1206, gives to the probate court effect and 
force to all the previous statutes quoted. It states: 
‘That the provisions of this act shall apply to all proceedings for contempt in all 
courts of Kansas, and before all judges in chambers; but this act shall not affect any 
proceedings for contempt pending at the time of the passage thereof.” 
This sets up the procedure for the probate courts to follow as well as all 
other courts in Kansas. It governs all classes of contempt proceedings.’ 


In conclusion, as can be seen from the foregoing discussion, the Constitution 
of the State of Kansas has given all the courts, including the probate court, vast 
power in relation to contempt proceedings. In the hands of a corrupt and un- 
worthy judge, this power could be used tyrannically and unjustly, checked only 
by the appeal afforded and public sentiment. This is a necessary power to ac- 
complish the purpose of a judicial body. Very little limitation has been attached 
to this power. Abuse of such power might go unnoticed and the right of the 
innocent may be infringed upon before the checks upon it afforded protection. 
The power if used correctly performs an indispensable task, but used wrong- 
fully creates irremediable harm. 
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Gene Davis has now officially opened 
his new office which is located in the 
Bank of Topeka Building at Topeka. Gene 
extends an invitation to all of his friends 
to “Come In.” 

The W. B. A. has just elected and in- 
stalled a new set of officers for the coming 
year. Clem Clark, president; Paul Donald- 
son, vice president; Gene Pirtle, secretary- 
treasurer. 

Bob Davis, son of Carl Davis, one of 
Wichita’s old-timers, has gone down to 
join his father in the practice under the 
firm name of Davis and Davis, with offices 
in the Schweiter Building. 

Dan Dwyer of Wichita writes me that 
he keeps up with his friends through the 
“Hash Column.” So far I have failed to 
mention the fact that he has located in 
Wichita; the welcome sign is out for any 
and all of his friends when they visit the 
Metropolis of Kansas. 

Frank Rayburn, recently of Washburn, 
has formed a new firm in Kansas City, 
Mo.—Howell and Rayburn—with offices 
in the Waltower Building. He would be 
glad to see any of his Kansas friends. 

Laurence Mulliken of Columbus has re- 

his office in Columbus, after an 
ce of several years with the Govern- 
ment. 

The Cherokee County Bar will hold its 
annual meeting at the Columbus Country 


Club the night of February 27. The meet- 
ing was changed from January 22. 

Ray E. Williams is moving to Kingman 
to open up his own office. He has, as I 
understand, already announced as a candi- 
date for County Attorney on the Repub- 
lican ticket. He apparently had a little 
inside advice from one of Kingman’s more 
politically minded lawyers. 

Little Charlie Rooney has resigned from 
the D. A. Office and moved over with Big 
Charlie under the firm name of Rooney & 
Rooney. This is at Topeka. 

George Templar has recommended Selby 
Soward of Goodland for a place on his 
staff. At this moment the recommenda- 
tion has not been acted upon. Later I 
learned he was on the job as a permanent 
part of the staff. 

Doc Hill spoke at the annual meeting 
of the W. B. A. on “There Ought to be a 
Law”"—Doc, we got too many now. 

Two ex-judges to date have asked for 
their retirement: Bill Skinner of Stockton, 
who has been succeeded by Ben Birney of 
Hill City, and Harvey Emerson of Kan- 
sas City, who has been succeeded by Harry 
Miller of Wyandotte. Both ex-judges re- 
ceive the maximum under the new retire- 
ment. 

Milt Allen, Jim Postma, and Bill Leme- 
sany were elected president, vice president, 
and secretary-treasurer, respectively, of the 
Douglas County Bar on January 8. 

Bud O'Hara has gone back to Parsons to 
reopen his office, after a hitch in Wichita 
with an Oil Company. 

Jim Phillips of Labette has been ap- 
pointed Assistant County Attorney under 
the erstwhile law enforcer, Oren Gray, who 
is the County Attorney. 

Glenn Banker of Russell heads up the 
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Russell County Bar group as president. 

The Reno County group take the law 
into the schools. Bill Cole, City Prosecutor, 
talks on traffic laws as the first of a series, 
one every two weeks, that will continue 
through the term. The talks are designed 
to impress the students with their responsi- 
bility to the community. 

Charlie Yankey died on December 30, 
at Wichita, where he had held sway for 
some fifty years. Charlie Yankey, I think 
amassed as much money as any attorney in 
the state. Even in later life he kept busy 
every day on his own affairs. The Bar, as 
well as his other friends, will miss Charlie 
Yankey. 

Bob Berkley of Tescott is moving to Sa- 
lina to join Harold Smither in the general 
practice of law. 

Charlie Lowder of Kansas City was elect- 
ed president of the Wyandotte County Bar. 
Charlie is in his element. The bar will do 
things now. Ollie Claflin, Bill Fabian, and 
J. D. Lysaught are vice president, secre- 


tary, and treasurer, respectively. 

Jim Putnam and Dick Mankin have 
formed a partnership at Emporia. They 
have been together for some time, but not 


as a partnership. 

Jack Stewart has been taken into the 
Martindell-Carey firm at Hutchinson. This 
as of the first of the year. 

Jack Bond, president of the Kansas Bar 
Association, recently had an occasion to 
visit Oklahoma. They sold him on the idea 
that Murray (present governor) would 
run his wife for the office after he retired, 
being allowed only one term under the 
Oklahoma Constitution. I think Jack talked 
to the lady members of the Oklahoma Bar. 

Bill Hook was stricken early in Decem- 
ber from an ailment he had had for some 
time. While it was not unexpected, it was, 
nevertheless, a severe loss to the firm, his 
friends, and his family. I am sure the State 
Bar all extend their regrets. 

The Southwest Bar Association held its 
annual meeting at Dodge City on Decem- 
ber 8. The attendance was larger and more 
enthusiastic than I have ever seen there. 
The affair was held at the Legion Hall 
where we had all the “necessaries” to make 
it go. 

The newest firm in Wichita is Tom 
Woods and Malcolm Black. They have 
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opened under a firm name in the Beacon 
Building. They are a couple of good boys 
who should do well. 

The District Judges held a meeting at 
Salina, December 5. The Salina Journal 
gave a full column to the discussion led by 
Judge Karl Miller. This being on the Sth, 
and the Southwest Bar Meeting on the 8th, 
I assume Judge Miller talked himself out. 
He was unusually quiet at Dodge City. 

Jim Miller, formerly of Wichita and 
then later of Garden City, has gone to 
Washington to join the great army of em- 
ployed in the government service. Good 
luck, Jim. 

Dave Wilson of Meade succeeds Clark 
Wallace of Kingman as president of the 
Southwest Bar Association, along with Art 
Hodgson and Hod Rich as vice president 
and second vice president. Keith Wilcox. is 
now secretary-treasurer. 

Lawrence Bengtson heads up the Salina 
Bar with Tom Lillard and Harold Crowth- 
ers helping along as vice president and 
secretary-treasurer. 

Ken Stewart and Harold Beck have be- 
come partners in the Boyer-Hondros-Don- 
aldson firm at Wichita. I am always re- 
minded when I see the youngsters taken 
into a firm of the fellow who asked for a 
raise—the boss made him a partner. 

Bob Deem has associated himself with 
Julian Ralston. This is one of the last boys 
to come to Wichita to enter the legal field. 

Forrest Wilson will join the Somers- 
Robb firm at Newton. 

Cliff Holland of Russell died early in 
December. Russell won't seem quite the 
same without Cliff. My regrets to George 
and his mother. 

Emporia had a legal institute that made 
history. I didn’t know about it, or I would 
have made an effort to attend. The lawyers 
who did attend had high praise and appre- 
ciation for the efforts and results of the 
Lyon County boys. 

John Lancelot opened his office in Wich- 
ita early in the fall—I think in the Pe- 
troleum Building. I haven't met him yet. 

Hod Rich and Harold Herd of Cold- 
water have dissolved their partnership. 
Harold moved over to the Vets Building. 
I assume Hod stays in the present office. 

The Topeka Capital wrote up the story 
of Justice Harvey who has served thirty- 
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one years on the bench of the Supreme 
Court of Kansas. The story is of interest 
to anyone who knows Chief Justice Harvey 
and well worth reading. 

Rufus Emery of Seneca, one of the last 
of the old-timers in Northern Kansas, died 
about December 1. The office as I first 
saw it was Emery and Emery, father and 
son. The elder Mr. Emery died in the early 
1920’s and Rufus took over. The father 
was one of the old school types, and a 
character who would impress you on first 
meeting. Lanning and Bill Drum 
have the old office that created over the 
years an institution. 

Topeka has named thirteen lawyers to 
assist on the Centennial Celebration to be 
held over a period of a week sometime in 
July, commemorating the 100th year of 
the founding of the town. 

Don Musser has left the Bruner firm in 
Pittsburg. Someone said he might move 
over to Missouri. As this is written, Don is 
still undecided as to what he is going to do. 

Frank Holman, past president of the 
American Bar Association, talked to the 
W. B. A. members on the Bricker Amend- 
ment, he being an out and out supporter 
of the Amendment as well as an authority 
on international law and treaty making. 

Ken Nohe of Wichita is the proud par- 
ent of a son born on November 14. 

Luther Burns died at Topeka about No- 
vember 15. He served as General Attorney 
for the Rock Island in Kansas for 36 years 
before his retirement in 1940. 

Hugh McFarland of Topeka died on 
November 19. He served two terms as 
Probate Judge of Shawnee from 1913 to 
1917, and spent the remainder of his life 
in the law practice in Topeka. Hugh was 
well liked and had many friends at the Bar. 

Roy McCue takes over the Tax Com- 
mission Chairmanship, succeeding Bill 
Gough, who has connected with a private 
industry. Roy will make a worthy suc- 
cessor and be a great help to Dale Fisher 
and Doc Schwalm. 

Olen B. Roark has opened an office in 
Scott City, Kansas. I assume this, I haven't 
met him. He writes me he wants some 
books under a Scott City date line. 

Judge C. A. Spencer is leaving the bench 
to associate with Corbin (a son) now in 
the general practice at Oakley. I don’t 
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know, but I think Judge Spencer is eligible 

under the retirement act to retire on 

quota. He has served fifteen years on the 

Bench, and has had at all times the utmost 

ey Ades confidence of the Bar. He will 
i in his present capacity. 

The Central Kansas Bar held their fall 
meeting at Abilene on November 14. I did 
not attend, and I am sorry I could not make 
it. I know from subsequent reports the 
meeting was a success. Frank Oberg of 
Clay Center was elected president. The 
registration showed about 80 of the mem- 
bers were in . 

Brayden Johnson of Marion died De- 
cember 8, at Marion. Brayden had a very 
colorful career. He practiced a while at 
Marion, then came to Topeka as an As- 
sistant Att General under Rollie 
Boynton, if I remember right. Then he 
went home and sort of retired; anyhow, he 
died too soon. 64 was his age. 

Jochems, Sargent, and Blaes have estab- 
lished in Wichita what is to me the long- 
est “hall” I think I ever walked down. The 
hall runs the length of the building with 
offices on both sides, occupying the whole 
5th floor of the Insurance Building. The 
only redeeming feature of that hall is there 
is always a pretty girl to escort you to the 
office you seek. When I go in they all 
escort me. Sorry I couldn't attend the 
house-warming on December 15, but this, 
of course is not to be taken as a refusal of 
what it took to warm the house. I'll get 
mine the next time I am in the vicinity. I 
am depending on the girls for this, too. 

Bob Buehler of Atchison somehow ran 
for first base via third, and of course the 
umpire called him out. There is no appeal 
from those decisions, Bob, not even through 
the American Legion. 

Dale Spiegel of Emporia has moved to 
a more central location in Emporia. This I 
think advantageous, and should provide 
better hunting. 

Succumbing to some cleverly written 
copy ,Fritz ge 4s of Great Bend, and 
George Melvin of Lawrence, along with 
myself and several other fellows, descended 
on a “Rancho” in the heart of the San 
Carlos Mountains in the interior of the 
“Mexico Country” on a wild turkey hunt. 
The hunt was wild, the turkeys extinct, but 
the hospitality and scenery immense. We 
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made very elaborate preparations, such as 
health permits for the entry of dogs, vac- 
cination certificates on ourselves, and after 
an interview with the Mexican Consul in 
Kansas City—he saying, no guns allowed 
across the border—we had the K.B.I. call the 
immigration authorities at Laredo, trying to 
pull a fast pitch through our influence, 
getting gun numbers, and working a week 
on the possible entry. We drove up to the 
customs house—the Mexican authorities 
couldn’t read English. They looked at the 
guns, petted the dogs, and seemed more 
interested in the bag of dog food Fritz had 
in his station wagon, even going to the 
extent of sampling it by eating. To make 
a long story short, we had a wonderful 
time, Be no hunting. Fritz, however, did 
learn to ride a mule, with the grace and 
dignity of a “vaquero” minus the som- 
brero. 

Carl Rice of Kansas City, Kansas, while 
vacationing at Fort Pierce, Florida, and 
swimming in the ocean, was struck by a log 
floated in by the tide. The log fractured 
Carl's leg to the extent of hospitalization. 
Luckily Mrs. Rice was there or Carl 
wouldn't have been here. She dragged him 
ashore just in time. The latter I am happy 


to report. 

Harry Wiles of St. John has been as- 
signed the duty of a World Tour in the 
interest of the Junior Chamber of Com- 
merce. I heard this on the air—the com- 
mentator said Harry would visit thirty 
countries before he returned. 

Eldon Lackey, a ‘49 graduate of K. U., 
wanted to be remembered to Bill Wood of 
Liberal, and several others he mentioned as 
well. Eldon opened his own office in the 
Dierks Building, Kansas City, Missouri. He 
says all come see him when in Kansas City. 

The County Attorneys met in Topeka 
on January 28. The meeting was the same 
as those that preceded it. The new officers 
were elected for the year. C. H. Boone of 
Leavenworth and Rae E. Batt of Kinsley, 
president and vice president, respectively, 
and Connie Brown held over as secretary- 
treasurer. The most important event was 
the announcement of Dick Fatzer for re- 
election. This will end a lot of speculation 
on what Dick intended to do in the future, 
as well as ease some of the more curious. 
It is a wise choice, Dick. 
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Roscoe Peterson of Larned has had a 
severe siege of hospitalization, and as this 
is written, he still is confined. Better get 
up and get going, Pete, a hospital is no 
place for a man to stay. I hope you can, 
when this appears in print. 

Judge Carl Ackarman of Sedan is in very 
bad shape at the moment with some sort of 
an ailment that floored him temporarily. | 
understand the judge is confined to his 
home and under strict observation. I am 
coming down some day soon to see you 
Judge, you better be well. 

Mrs. Christine Johnson of Washburn has 
been hospitalized for some several weeks. 
She slipped on the ice, injuring her back 
severely. I hope you are better as this is 
written. 

Ora McClelland, Jerry Michaud, and Bill 
Attwater are located in the new Rual 
Building at Wichita. The building is a 
converted apartment house, all redone for 
offices. I haven't seen it, but I saw Ora at 
Topeka and he gave me a description of the 
arrangement. 

Vince Fleming of Larned has announced 
for District Judge, to run against (I as- 
sume) Judge Peters of Ness City—Vince 
being on the Democratic side. 

Shorty Hembrow of Council Grove and 
John Deiter of Abilene are being men- 
tioned as probable successors to Jim Cole- 
man of Junction City, who by the way, goes 
out via the retirement act. 

Tom Brown of Leavenworth is in the 
hospital as this is written. He is doing fine 
and expected home early in February. Good 
luck, Tom. 

Lee Bond of Leavenworth has had a siege 
of flu for some thirty days. He is better 
now and at the office almost on full time. 

Jim Fussell and Leo Rupar of Leaven- 
worth have dissolved their partnership, each 
having separate offices on the same floor. 

Sid Brick and Fred Beatty have formed 
a partnership as of January 1 with offices 
in the Beacon Building, this of course at 
Wichita. 

Stern Mullikin has gone to North Platte, 
Nebraska, leaving Valley Center for the 
great wide open spaces on the Platte River. 

The Pratt County group had a meeting 
wherein they invited the doctors, dentists, 
and other professional men of the com- 
munity to join in for a general get to- 
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gether. Dick Barrett talked about the 
A. B. A. Bar Center in Chicago. 

O. A. Wilson of Jetmore died on January 
21 at his home. O. A. had had quite a 
career. I met him first in the office of 
Judge Johnson, who had retired from the 
Kansas City Court of Appeals, long about 
1920. O. A. had just been admitted. He 
finally got smart and went to Kansas where 
he practiced twenty-five years. 

Ben Brungardt of Hays has resigned as 
City Manager and from now on will de- 
vote his time to his law practice. 

F. M. Ball opens an office in Blue Mound, 
Kansas. As far as I know there never has 
been a lawyer there. 

Floyd Maynard has gotten into his office 
in Overland Park. This has been several 
months in the making. It should be worth- 
while. 

The Jaycee Distinguished Service Award 
goes to George Robb of Newton for the 
outstanding young man of the year. I don’t 
know, but I do believe the training and 
present association has had a great deal to 
do with it. Anyhow, congratulations, 
George. 

The Wichita law firm of Ratner, Mat- 
tox and Ratner, have taken into partner- 
ship three lawyers who have been associate 
members of the firm for some time. They 
are Russell Cranmer, Dale B. Stinson, Jr., 
and Starr Calvert, Jr. All three of these 
lawyers obtained their law degrees in 1950 
from Washburn Law School. 

Ken Speir is leaving for Parris Island for 
a couple weeks on reserve duty with the 
Marines. Ken will find a difference in 
climate between Newton and Parris Is- 
land. 
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Mrs. Jim Cassler of McPherson has been 
very ill since before Thanksgiving, and is 
still hospitalized in a very critical condi- 
tion. Sorry, Jim, I hope the recovery’s 
rapid and permanent. 

Eric Jernberg of Lindsborg lost his 
father; the funeral was held on February 2. 
Sorry, Eric, I know the loss is irreparable. 

Mason Mahin, attorney for the Highway 
Department at Topeka, is leaving February 
22, for a place with the American Auto- 
motive Safety Federation, with offices in 
Washington, D. C. Mason to move 
the family and leave Ti for good. 
Sorry to see you leave, Mason, good luck in 
the new connection. 

Rumor around the State House has it 
that Bill Gough went with Sinclair at In- 
dependence. Bill left the Tax Commission. 


Horace Santry made the mistake of go- 
ing to Ellsworth without his law books. 
Better stay with the professional tools, here- 
after, Horace. Devote your energies to an 
application of what the book says, or else 
take John Young along. 

Dick Randall has joined the firm of 
Levan & Martin with offices in the Union 
National Bank at Wichita. 


Jack and Mrs. Copeland of St. John were 
Wichita visitors early in February. Jack 
was about to buy something in the way of 
a dictating machine. I hope you found 
what you wanted, Jack. 


Mrs. Manford Holley, of Wichita, died 
Thursday night, February 4, at the hos- 
pital where she had been confined for some 
eighteen months as a result of an automo- 
bile accident. Sorry, Manford. I know the 
Bar extends their sincere regrets as well. 
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